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The Saskatchewan Human Rights Code states:

3. The objects of this Act are:

(a) to promote recognition of the inherent dignity
and the equal inalienable rights of all mem-
bers of the human family; and

(b) to further public policy in Saskatchewan that
every person is free and equal in dignity and
rights and to discourage and eliminate dis-
crimination.

A TIME FOR CHANGE
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Deputy Chief Commissioner STH 2HE Phone: 306-664-5052
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Commissloners Warch 20, 1985. Refer 1o file
Helen Hnatyshyn
ﬁqﬂu!ﬂuﬂk The Honowrable J. Gary Lane; 0. E.*

Jan L. Kernaghan

Minister of Justice and Attorney General,
Room 345, Legislative Building,
Regina, Saskatchewan.

Dear Hr. Lane:

Tt is with pleasure that I submit the 198& Annwal Report for the Saskatchewan
Human Rights Commission. Tt has been a year of ups and downs, Frustrations and
achievements, but it has always bean challenging. I would briefly like Eo touch
on three areas that have been of particular interest in 1984 and which will con=
tinue to be of interest in 1985,

First, the Saskatchewan Humam Rights Cosmissiom has reviewed The Saskatchewan
Human Rights Code and has dewveloped proposed amendesents to be considered by the

Gowernment im the 1985 spring sitting of the Legislature. The most isportant
reconsendation is that the Cede be amended to prohibik discriminatioms on any
ground. The Code would them reflect the provisions of Sectien 15 of tha

Canadian Charter of Rights and Freedoms. The Commissiom has alse recomsended

amendeents that swould increase the independence of the Commizaion. The implement-
ation of these amendments would affirme to the public that the Commission is
independent From gevernment.

Secondly, the Cosmsission decided that in 198% and 1985 it would fecus eon the
question of whather persons of Indiam ancestry were receiving equal bepefit From
our educatiom systes. To this end, we held public hearings to review thiz guestion
and to detersine the steps that sight be takem to correct any ineguiktlies that say
exist.

Thirdly, the Governsent of Saskatchewan bhas announced an &fFfirmative action progras
far the public service and we commend the government For taking this step. We note

that some Crown Corporations have proceeded with Affirsative Action Programs. Howsver,

the Commission is most disappointed that the Saskatchewan Power Corparation has
allowed the interim approval of their affirsative action program to lapse and has
decided Aot Lo seek legal approval For their complete program.

The Cosmission observes, with great concern, that the voluntary approach to affire-
ative action programs has not been successful. Over the last nueber of years we
have heard mere and more Canadians asking for mandatory affirsative actiom through
such reports as: "Work for Tomorrow", "Equality Wow!", and “Esployment Equity". As
& Firskt step toward mandatory affirmative acticn programs we request the gevermment
to adopt a policy of contract compliance by which the gevernment would do busimess
enly with organizations and businesses that have a legally approved affirmative
action progras in place.

The Cosmission is looking Forward to a wost interesting year in 1585 and, in
particular, to April 17, 1985 when Section 15 of the Charter of Rights and
Freedons comes inte Force.
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Looking Forward

Amendments to The Saskatchewan
Human Rights Code

in December 1284, the Saskatchewan Human Righis

Commission submitted to the Minister of Justice, the

Honourable Gary Lane, a brief on

gﬂandmanhs to The Saskatchewan Human Rights
ode,

The proposed changes o The Saskalchewan Human
Rights Code, the first major changes since it was
proclaimed in 1979, have three purposas. They ane:

1. To achieve compliance with Section 15 of the
Canadian Charter of Rights and Freedoms;

2. To make the Commission more independent;

3. Tomakethe Code mare affective in abtaining the
objectives provided for in the legislation through
changes that are both substantive and procedural
in natura.

Section 15 of the Charfer of Rights and Freedoms,

oltherwize known as the “equality section” states:

(1) Everyindividual is equal before and under the law
and has the right fo the equal protection and equal
benefit of the law withoul discrimination and, in
particutar, without discrimination based on race,
national ar ethnic origin, colour, refigion, sex, age
or mental ar physical dizabilify.

(2) Subssction (1) doas not preciude any law, program

. oractivity that has as ifs ohject the amelioration of
condifions of disadvantaged individuals or groups
including those that are disadvantaged because of
race, national or ethnic arigin, colour, religion, sex,
age or mental or physical dizability.

The Commission believes that, by its wording, the
Charter prohibits all forms of discrimination. In keeping
with this inlerpretation, the Commission has
recommended that The Saskatchewan Human Rights
Code be amended o provide for an open-ended
definition of discrimination which would prohibit
discrimination against any person or class of persons.

The Commission has recommendead that the definition
of discrimination read as follows:

“discriminabion” inciudes, withoul restricting s
gengralily discriminalion on the basis of race,
creed, refigion, colour, sex, marifal siatus,
MﬂmmmMmmmmlgm
ar any other ground which reswlls in adverse
differertial freaiment of any parson or class of
PErsons.

The Commission has also recommended thal sevesal
changes ba made lo the Code in order to enhance the
Commission’s independence. The Commission has
stated that in order to foster confidence in the
Commission’s impartiality it is necessary thal it become
independant from the Govemment of tha day.
Therefore, the Commission has recommended that,
amaong other things, the appointment of Commission
members be made on the recommendation of the
Legislative Assembly as awhole, a procedure presently
used for the appointment of the Ombudsman, rathar
than by an Order in Council appointment. The
Commission has recommended that i1 report to the
Legistative Assembly through the Speaker of the House
as does the Ombudsman and the Provincial Auditor,
and that the Commission assume responsibility for the
appointment of the Director of the Commission, whose
appointment is presently mada by the Lisutenant
Governor in Coundil,

A number of substaniive and procedural changes 1o
the Code have alzo been proposed. These changes
include amending the definition of "smployes” so that
domestic workers and farm workers are protected by
the Code, excepl in situations whane they provide
madical or personal cane 1o thair employer or their
employer's family. As well, changes are proposed
which would ensure thal non-profit corporations are
subject to the provisions of The Saskatchewan Human
Rights Code, except that preference may be given in
hiring to persons who are members of the group whose
interests the organization seres.

Oiher amendments proposed by the Commission ang:
the inclusion of a general anti-harassmant section, an
increase from $5,000.00 1o $10,000.00 as the amount
of compensation that can be awarded a person injured
by a contravention of The Saskatchewan Human
Rights Code, and the inclusion of a section which will
prevent discrimination in employment by those
businesses who receive government contracts, grants
and loans.

The Commission balieves that the changes it has
proposed will have the effect of maintaining
Saskalchewan's place in the forefront of protecting
individual rights and freedoms. By incorporaling an
open-ended definition of discrimination in The
Saskalchewan Human Rights Code, Saskatchawan
will be acknowledging that those rights considered so
basic 1o human existence and functioning are every
parson’s right in this provinca. Further, the proposed
definition is consistent with the wording of Section 15
of the Charter of Rights and Freedoms. A more
independent Commission will assist in foslering
confidence in the Commission’s impartiality and thus
increase its eflectveness. The Commission further
believes that the other proposad changes will enhance
the operation of the Code and streamling the



proceduras used by the Commission toimplement the
Code.

THE SASKATCHEWAN HUMAN RIGHTS
COMMISSION URGES THE GOVERNMENT OF
SASKATCHEWAN TO AMEND THE
SASKATCHEWAN HUMAN RIGHTS CODE AS
PROPOSED.

Mandatory Affirmative Action
Programs

Legal provisions for the implementation of affimmative
action programs have beenin place in Saskatchewan
since The Saskalchewan Human Rights Code was
infroduced in 1973, Aflirmative action programs are
designed to eliminate and counteract disadvantages
experienced by parsons of Indian ancestry, wormen and
persons with physical disabilies. Employment and
education institutions can sponsor such programs and
can apply to the Saskaichewan Human Rights
Commission for an approval, which gives the prograrm
legal protection and sanction. Tha implemeantation of
such programs is presently done on a voluniary basis,
in its 1983 Annual Report, the Commission reportiad
that the results of a voluntary affirmative action program
have been disheartening. It can now report that, after
another year's experience with voluntary affirmative
action programs, the results are even mors
disheartening.

During 1984, the Saskatchewan Human Rights
Commission approved only two affirmative action
programs. Of tha twanty-threa programs approved by
thi Commission since 1979, only eightesn are currently
in place (see Table IX). The sponsor organizations of
the other five programs have allowed their approval to
lapse. Two of these previous Sponsor organizations are
tha Saskaichewan Power Corporation and the Potash
Corporation of Saskatchewan.

Of the eighteen programs presently approved by the
Commission, nine ara employment programs, and of
thasa nine, only five address all threa target groups —
woman, persons of indian ancestry and persons with
physical disabilities.
Only four of the twenty-one Crown Corporations have
affirmative action programs, and they are
Saskalchewan Telecommunications (Sask Tel),
Saskalchewan Government Insurance Corporation
(5.G.1), Saskatchewan Computar Utility Corporation
{SaskCOMP) and Saskalchewan Oil and Gas
Corporation. (Sask Oil's program is curmently baing
updated.)

The Commission’s five vear experience with affirmative
action demonstrates that the voluntary introduction of

affirmative action programs does not have a significant
impact on opportunities for members of disadvantaged
groups. Current statistics show that the wage gap
between males and fermales is widening, and persens
of Indian ancestry and persons with physical disabilities
experience an extremely high rate of unemployment.

THE SASKATCHEWAN HUMAN RIGHTS
COMMISSION URGES THE GOVERNMENT OF
SASKATCHEWAN TO ISSUE CONTRACTS, LOANS,
GRANTS, AND LEASES ONLY TD BUSINESSES
WHICH HAVE UNDERTAKEN AM AFFIRMATIVE
ACTION PROGRAM.

Accessibility Legislation

The Saskatchewan Human Rights Code prohibits
discrimination in employment, housing, public
accommodation and educational institutions on the
basis of race, sex, and physical disability, o name a
few. This means that the design of the bullding must
nol interfere with an individual's right to take part in the
services or facilities which the bullding provides.

In order 10 assist architects, bullders and cwners of
bulidings who are designing new bulldings, additions
o existing buildings or renovating bulldings, the
Saskatchewan Human Rights Commission has, for the
pas! threa years, urged the Government of
Saskalchewan to implement accessibility legislation
which would ensure that all new bulldings and

newly rencvated arsas of buildings are accessible o
persons with physical disabilities.

The provincial government introduced Bill 19 (An Act
Respecting Building and Accessibility Standards and
tha Inspection of Buildings) in Dacembar 1883, In May,
1984 an amended Bill 19 was reinfroduced into the
Legislature and passed. Subsequent to the passage of
the Bill, which is yel to be proclaimed, the Department
of Labour set up a commitiee to finalize the drafting of
the Accessibility Regulations. The work of the
Committee is nearing completion.

THE SASKATCHEWAN HUMAN RIGHTS
COMMISSION URGES THE GOVERNMENT OF
SASKATCHEWAN TO PROCLAIM AN ACT
RESPECTING BUILDING ACCESSIBILITY
STANDARDS AND THE INSPECTION OF BUILDINGS
AND ITS REGULATIONS IMMEDIATELY AND THAT
THE ACT AND REGULATIONS COME INTO EFFECT
ON OR BEFORE OCTOBER 1, 1985. IT FURTHER
URGES THE GOVERNMENT TO WORK WITH
MUNICIPALITIES S0 THAT PROCEDURES FOR
THE ENFORCEMENT OF THE REGULATIONS ARE
IN PLACE BY THE TIME THEY ARE IN EFFECT.



The Mandate of the
Commission

The Saskatchewan Human Rights Commission is a law
anlorcement agancy responsible for tha administration

of The Saskatchewan Hurnan Rights Code. Section 3
ol the Code stales that:

3. The objects of this Act are:

a) 1o promole recognition of the inharent dignity
and the equal inalienable rights of all membears of
the human family; and

b} to further public policy in Saskatchewan that
eveary person is free and equal in dignity and rights
and to distourage and eliminate discrimination.

Thesa objects are derived from the Universal
Declaralion of Human Rights adopted by the General
Assambly of the United Mations in 1948,

The Coda gives the Saskatchewan Human Rights
Commission the authority o investigate and sattle
complaints of discrimination, to carry complaints before
Boards ol Inquiry, to approve or order affirmative action
pragrams, to grant ecemptions from cerain provisions
ol the Code, to make requlations subject to the approval
al the Lisuwtenant-Governor-in-Council, and to camy out
research and educational programs which will advance
the principles of aquality and eliminate discriminatory
practices.

The Structure of the
Commission

The Commission has in the past been composed of
saven Commissionars appointed by the Lieutenant-
Governor-in-Council, 'one of whom is the Chiaf
Commissioner and anather the Deputy Chief
Commissioner. As of the end of this reporting year there
wara five commission members due to the resignation
of bwo members. The Commission sets palicy,
approves seftlements of complaints, reviews
complaints which are dismissed, and considers
applications for affirmative action programs and

exemphions.

The staff of the Commission ks divided into three
divisions: investigation, alfirmative action and
education.

The Investigation Division is staffed with six
Investigating Officers, a Chial Human Rights Officer
and a 3afl Counsel. (During 1984, the usual
complement of six Investigating Officars was reduced
to five due 1o budget constraints). The Investigation

Division is responsible for recaiving, investigating, and
settling complaints of discrimination. Complaints which
cannotbe settled are referred to the Commission, who
may direct that a Board of Inquiry be appointed o hear
and decide the matter. At such a hearing, the
Commission represents the complainant and presents
evidence regarding the complaint to the Board of
Ingquiry.

The Affirmaiive Action Division, with two Affirmative
Action Officers, reviews and monitors all afirmative
action programs brought to the Commission for
approval. They also review all applications requesting
exemptions from certain provisions of the Code.

The Education Division, composed of a Director of
Education and two Education Officers, is responsible
for providing information on human rights to the public.
(Dwuring 1884, the usual complement of two Education
Officers was reduced io one for a 10%% month period,
due to budget constraints). The Division conducts
workshops, makes public presentations and consulis
with educational institutions and community
organizations. They are also responsible for conducting
research into human rights issues.

Law Enforcement

The Saskatchewan Human Rights
Code

The basic protections afforded by The Saskatchewan
Human Rights Code are set out in two substantive
sections. Part | of the Code contains the Bill of Rights,
which protects the fundamental rights and freedoms of
all residents of Saskatchewan. The Bill of Rights
guaraniees freedom of conscience, freedom of
expression and association, freedom from arbitrary
arrest and detention, and the right of all adult citizens
io wole im provincial elections at least once every five

years,

Part Il of the Code protects the rights of all residents
to equality. Discrimination is prohibited in the following
areas: employment; employment applications and
advertisements; rental of housing accommodation;
purchase of properly; provision of accommodation,
servicaes and facilities to the public; education;
publication and display of signs and notices;
membership in trade unions, profassional societies and
accupational associations; and confracts.

The prohibited grounds of discrimination are race,
creed, religion, colour, sex, marital status, physical
disability, age {18 to 64), nationality, ancestry and place
of arigin.



Enforcement Procedures

_Any person who has reasonable grounds to believe
that a provision of the Code has been violated may file
a complaint with the Saskatchewan Human Rights
Commission. In addition, the Commission may initiale
a complaint on its own authorily.

& prefiminary informal investigation is underaken to
determing whether the complaint falls within the
jurisdiction of The Saskalchewan Human Rights Cooa,
and if there are reasonable grounds o belleve that the
Code has been violated.

When a formal complaint is filed, a Human Rights
Officer s appointed o investigate, and through
investigation the Officer determinaes whether there is
evidence to substantiate the allegation that a provision
of thie Coda has been viclated. A Human Rights Officer
has the legal authority 1o examine records and
documents and 10 obtain information pertinent to the

complaint.

Where the investigation does not substantiate the
fion and there is no probable causea o balieve
the & has bean violated, the complaint il is closad,
or tha complaint is formally dismissed. Howeavear, whara
the evidence gathered through investigation supports
the claim, an atternpt to seitle the complaint is madea.

A settlement may take any form which is appropriale
to the circumstances of the complainant and the
respondent, the nature of the violation, and the
ocpportunities lost or damages caused (see p. 5 for
examples of seftlements),

If a settlement cannot be effected, the Human Rights
Commission may direct that the Attorney Genearal
appoint an independent Board of Inquiry, composad of
ane of mora parsons, to hear and decide tha matter.
The Board of Inguiry haars the evidence of both the
complainant and the respondent.

When a Board is appointed, the Commission has
carriage of the complaint, and the Commission's legal
counsel appears before the Board to present the
Commission’s evidence and argument. The
complainant may rely on the Commission’s
reprasentation, or retain their own legal counsel at their
DWN Xpansa.

If a Board of Inquiry finds that a confravention of the
Code has occurred, it may order the person, company
or organization who confravened the Gode 1o comply
with e legistation, 1o reclify any injury caused, o pay
compensation for expenses of 05t wages, of 1o pay
damages for humiliation sutlered. An order of a Board
of Inquiry may be appealed on a quastion of law to the
courts,

Nature and Disposition of
Informal Complaints

The Saskatchewan Human Rights Commission
received and investigated 294 informal complaints
durireg 1284, Complaints are accepted informally when
preliminary investigation is required to determine
jurigdictional issues or to establish that there are
reasonable grounds to believe the Code has been
viclaled, Some informal complainis are filed as formal
complaints subsequent to the preliminany examination,
and others are resolved at this informal stage.

During 1984 there was a reduction in the number ol
informal complaints under investigation compared to
1883, However, this was due io the streamlining of
imvestigative procedures which the Commission
implemented during 1984, More of these complaints
are now handied at the miscellaneous inguiry stage.
This can be evidenced by the 11% increase of
miscellanecus inguiries in 1984,

The informal complaints filed during this period show
that complaints received in the area of employment are
the highest (51.5%) followed by public services
{14.5%), and application forms (12.5%). Thessa three
areas account for 78.5% of the informal complaints filed
with the Commission (see Table I}

Complaints of discrimination on the grounds of sex
{3194), race (15%), and physical disability (16.5%) ara
the most frequently alleged informal complaints (see
Tabile [},

Sexual harassment complaints comprise 15% of all
complaints, while 12% of all informal complaints ang
filed by persons of Indian ancestry.

Infarmal complaints in the area of employment consist
mainly of those alleging discrimination because of sex,
physical digability, race and age, The highast number
of informal compdaints in the area af public servicas
were made on the basis of race, sex, and physical
digability. Race discrimination accounts for the majority
af infermal complants in the housing cateqory (Ses
Table I).

Of the 284 informal complaints recaived in 1984, 39
have baan settled, 34 have been withdrawn, 101 have
been transferred to formal inquiries, 27 were concluded
o have no reasonable grounds, and 93 are prasenlly
under investigation (see Tabde 11).

Nature and Disposition of
Formal Complaints

The Saskatchewan Human Rights Commission



investigated 245 formal complaints in 1984, an
increase of 13.5% over 1983, Discrimination in
employment Is sl the most significant area of
complaint, accounting for 65% of the formal complaints
filed with the Saskatchewan Human Righis
Commizssion. Complaints in the area of public sarvices
comprised 14.5% of all formal complaints, while
complainis in the area of housing accommaodation
comprise 10% of the tolal number of complaints.
Therelore, these three areas — employmeant, public
senvices and housing accommaodation — account for
89.5% of the formal complaints filed during the
reporting period (See Table [11).

Sex discrimination continues to be the most frequently
alleged ground of complaint (40%), followed by
complainis on the basis of physical disability (20%%).
Race discrimination complaints account for 16% of the
formal complaints during 1984,

Az in 1983, the highest number of complaints in the
employment area are under the category of sex
discrimination. Sexual harassment complaints account
for 22%% of all complaints. Complaints on the basis of
physical disability and age are also pravalent,

Discrimination on the basis of physical disability made
up the majority of complaints in the area of public
SEMNVICES.

Of the 245 formal complaints alleging violations of the
Codae, 25 have bean withdrawn, 36 were found to have
no probable cause to believe a wiolation of the
Code occurred, 64 compiaints were found o have
probable cause to believe a violation of the law
occurred, and 126 are presently under investigation
(soe Table IV).

Nature and Disposition of
Probable Cause Complaints

Probabile cause complaints are those complaints where
the Direcior finds that probable cause exists to believe

a viglation of the Code has occurred because the
evidence gathered through investigalion supporis an
allegation of discrimination. These complaints then
procesd 1o the setilement stage.

During 1384, the Direclor of the Commission made
probable cause findings in 64 complaints. Ofthase, 14
compiaints wene seitled between the parties, 3 were
withdrawn by the complainants, and 7 were referred to
the Saskatchewan Human Rights Commission, who
directed a Board of Inquiry in each of the complaints
(sea Table VI). There are presently 40 probable cause
complaints in the setilernant process (see Table V).

Settlement

The mandate of the Saskalchewan Human Rights
Commission with respect 1o complaints |s twofold.
According to the requirements of Section 28(1) of the
Code, the Commission mus! inguire info complaints
and endeavour (o effect a settlement. Therefore, in
each complaint where a determination is made that
probable cause exists to believe a violation of the Code
has occurred, the Commission must attempl 1o effect
setttement. The settlement of & complaint iz designed
to remedy the situation and put the complainant in the
siluation he/she would have been in had the
dizcrimination not occurred. Elimination of
discriminalory practices which violate The
Saskalchewan Human Rights Cogde is both a policy
and the law of thiz province and setilementis of
complaints must reflect this. The following are some
examples of complaints which ware settied during 1984,

Example #1 — Sexual Harassment

On September 13, 1984 the Commission settled a
complaint filed by Lisa Avram and Trudy Johnson
against Terry Denouden and Alex Marion Restaurants
Limited. Mo admission of a vialation of The
Saskalchewan Human Rights Code was made by the
respondants. Ms. Avram and Ms. Johnson alleged that
they had been sexually harassed by their Supervisor,
and in the case of ona af tha complainanis by a
maintenance worker, while working at McDonakd's
South Albert Restaurant in Regina, in violation of
Section 16 of The Saskalchewan Human Rights Code.
The respondants, Tesry Denoudan and Alax Marion
Restaurants Limited, agreed to provide the
complainants with a letter of apology from their
suparvisor, a letter of relerence regarding their
ampleyment, and a monetany payment ol §1,500.00 10
Trudy Johnson and $2,500.00 to Lisa Avram,

Example #2 — Physical Disability

On QOctober 11, 1984 a complaint filed by Larry Gilecki
against Duncan Paviis and the Commodore Restaurant
in Saskatoon was settled. Mr. Gilecki alleged he had
been discriminated against because of his physical
disability in violation of Section 12 of The Saskatchewan
Hurnan Rights Code. Mr. Gilecki said that he had bean
told not to return fo the restaurant after having an
apileplic seizura, unless ha ook his madication and
changed his doctor, He further alleged ha was refused
entrance to the restaurant on a subsequent occasion.

In setting the matter, the respondents agreed to
provide the complainant with a letier of apology, to
inform themselves and their staff of the provisions of
the Code, to extend an open invitation to the
complainant to attend at the restaurant and o dina
there at any time, and to pay tha complainant $1,000.00.



Example #3 — Sex Discrimination

An agreement was entened ino on May 10, 1984
seflling a complaint made by Dave Drysdale and Bill
Juraville against England’s Jewellers Limited, Regina.
Mr. Drysdale and Mr. Juraville alleged that England's
Jewallers Limited in Regina refused to consider theair
applications for positions of sales clerks because they
ware men, in violation of Section 18 of The
Saskalchewan Human Righlts Code. While the
company did not admit that it had discriminatad, it
agread to pay Mr. Juraville and Mr. Drysdale $200.00
in general unspeciied damages. The company also
agreed to inform itsell through its lawyer of the
provisions of The Saskalchewan Human Rights Code.

Example #4 — Religious Discrimination

The complaint of Ruth Satin against Filene's Fashion
Lid, and Colleen Polowick was settled on Movember 8,
1984, without any admission of a violation of The
Saskatchewan Human Rights Codabeing made by the
respondents, Ruth Satin complained that she had been
dizcriminated against because of her religion, In
viclation of Section 4 and 16(1) of the Code. Ms. Satin,
aJewish woman, alleged she had requested three days
off — September &th, Bth and 17th, 1983 —to observe
the Jewish laws of the holy days, Rosh Hashanna and
Yom Kippur, which forbid working on these days. Ms.
Satin further alleged that her supervisor agreed o give
her September 5th off as a regular day off, but advised
her if she did not work on September 8th she would
b fired. Ms. Safin said that when she did mol report 1o
work on September 8th her employment was
terminated. In settlement, the respondents agreed to
pay Mz, Satin £3,000.00 in full and final satisfaction of
losses in respect of leelings of self-respect. The
respondents further agreed 1o inform themselves,
throwgh their lawyers, of the provisions of The
Saskaichewan Human Rights Code.

Boards of Inquiry
A. The Saskatchewan Human Rights Code

During 1984, Boards of Inquiry were directed in
saven complaints. Of these seven complaints, five
were settled, one has had a Board of Inquiry
appointed, and one is awaiting the appointment of
a Board of Inquiry by the Attorney General. The
foliowing are summaries of these complaints.

1. AlNizon Strobbe, Tracy Marshall, Jackie Jones and
Lugy Harrizon v. Harry Ball and Nor Pac Marketing —
Four complaints of sex discrimination were filed by the
complainants, who alleged they were sexually
harassed by Harry Ball while working for Nor Pac
Marketing. Robert Finlay was appointed as a one

person Board of Inguiry 1o hear this complaint. The
Board of Ingquiry convened on July 18th, 1884, bulwas
adjourned pending settlement of the matter batween
the complainanis and Mor Pac Marketing Ltd. Without
admitting amy violation of Section 16 of The
Saskaichewan Human Rights Code, Nor Pac
Marketing Ltd. agreed lo pay $400.00 in compensation
to each of the four complainants.

2. Adrignne Kares v. Saskaloon Transi System—D.
Albert Lavole was appointed as a one member Board
of Inquiry 1o hear the complaint of Adrienne Kares, Ms.
Kares alleged she was refused employment as a bus
driver with the Saskatoon Transit System because of
her sax and marital status. The Board of Inquiry
comvenad on November 28th, 1984, The complaint was
settled just prior 1o the Board convening. The parties
agreed 1o the adjournment of the Board of Inguing until
April 1, 1986 1o ensure thal the lerms of the settiement
are adhered 1o,

3. Robert Fink v. City of Saskaloon — The complalnt
of Robert Fink against the City of Saskatoon was
scheduled to be heard by Robart Finlay, Board of
Inquiry, on March 131h 1o 151h, 1985. Mr. Fink alleges

in his complaint that By-law MNo. 5138, Part 11(14) of
the City of Saskatoon interferas with his fresedom of
speach, in confravention of Section 5 of The
Saskatchewan Human Rights Code. That section of
the by-law prohibits the placing of posters, bills or
Announcements on property ownad or controlied by the
City, without permission of City Councll, and also
provides the City Administration with the authority 1o
remove all posters from civic facilities.

4, On August 9, 1984 the Commission directad tha
Aftorney General to appoint a Board of Inquiry in a
complaint of sexual harassment in employmeant. Since
the Board of Inquiry has nol yet been appointed, the
detaits of this complaint cannot be disclosed,

During 1984, the following complaints wera
adjudicated by Boards of Inquiry which wera
directed by the Commission in 1983.

1. Len Cralg v. The Cily of Saskatoon and the
Saskatoon Prolessional Fire Fighters Union Local 80
of the Internalional Associalion of Fire Fighlers — E.
Rober Stromberg, Board of Inquiry, ruled that the
mandalory provision of the Collective Bargaining
Agreement betwean the City of Saskatoon and the
Saskatoon Prolessional Fire Fighters Association was
nat discriminatory im that age 60 is a reasonable
occupational qualification and requirement for the
position of a fire fighter. The complaint was brought
forward by Len Crakg, who alleged that he was
discriminated against becauvse of his age when his
employment as fire marshall with the Saskatoon Fire
Departmeni was terminated upon reaching age 80. The



Saskatchewan Human Rights Commission appealed
this decision, and the appeal was heard in the Court
of Queen’s Banch on July 31, 1984, The court reserved
its decision.

2. Sandifordv. Jenkins and Base Commurications—
Randy Kalzman, a one person Board of Inquiry, heard
the complaint on January 26th and 27th, 1984, In his
decizsion, Mr, Katzman ruled that Ms. Sandiford was
digcriminated against because of her physical disability
when she was terminated from her position as
switchboard operator at Base Communications in
viclation of Section 16 of the Code. Base
Communications was ordered to pay Cheryl Sandiford
21,500.00 as compensation in respect of hurt feelings
and an additional $1,360.00 for lost wages.

3. Charfes Wagamese v. Auth Genes! — Robert
Finlay, Board of Inguiry, ruled that Ruth Genest had
discriminated against Charles Wagamase whean he
was refused housing accommodation on the basis of
his race and ancestry, contrany to Section 11(1) of The
Saskalchewan Human Rights Cods. The Board
ordered Auth Genest to pay compensation in the sum
of $400.00 to Charles Wagamese in respect of
humiliation and hurt feelings. it further ruled that Ms.
Genest is o notify the Saskatchewan Human Rights
Commission of any vacancies in any rental property
ownid by her fora period of six months, If she refuses
accommodation to persons of Indian ancestry, she is
1o provide the Commission with a written reason.

4. Claudehte Philips (Auger) v. John Hermiz and
Harmmiz Eleciramics Service — On Septemnber 28ih,
1884 Randy Katzman, Board of Inguiry, ruled that
Claudette Phillips had been sexually harassed by her
emplover, John Hermiz, of Hermiz Electronics Sarvice.
Mz, Phillips began her employment with Hermiz
Electronics Service in November, 1982 and was
subjected to both physical and verbal sexual
harassment, She refused o comply with the sexual
demands of her employer, which led to a reduction in
her work hours and finally to the termination of her
employmentinJanuary, 1983, In its decision the Board
stated that i, °, . . finds that the respondent (Hermiz)
attempied to exact sexual favours from the complainant
and har refusal to provide such was the reason for
reduction of her hours of work and then termination of
her job.” The Board also stated that it, = . . has no
alternative bui to conclude that the respondant
breached Section 16 of The Saskafchewan Human
Rights Code as ha discriminated against her because
of her sex.” The Board ordared the respondent to
compensate Ms. Phillips $425.00 for lost wages and
$1,750.00 in respect of hurt feslings and loss of
salf-esteam.

5. Weatharall v. City of Moose Jaw — James
Weatherall alleged that he was terminated from his

position as labourer with the City of Moose Jaw
because of a physical disability, that being high blood
pressure contrary to Section 16 of the Code. A Board
of Inquiry was underway when the City of Moose Jaw
agreed to settie the matier. Settlement included
$5,000.00 as compensation for suffering in respect of
fealings or sall respect. The City of Moose Jaw also
agread to pay backpay with full benefits and to abide
by the Saskatchewan Human Rights Commission's
Exemption Order 821 2E0, prohibiting the use of

pre-employment medicals.

6. Fernie Letendre v. Hepbumn Co-op and Haroid (Bud)
Jackson — Robert Finlay was appointed as a one
person Board of Inguiry to hear two complaints made
by Fernie Letendre against Hapbum Co-op and Harold
(Bud) Jackson. Ms, Letendra's first complaint alleged
she had been denied a promotion to the position of
grocery manager because of her sex, contrary o
Section 16{1) of The Saskalchewan Human Rights
Code. Ms. Letendre’s second complaint alleged that,
after she had been laid off, sha was not recallad to
work al the Hepburn Co-op for part-time work because
she had made a complaint under the Code, in violation
of Section 45 of The Saskafchewan Human Righls
Coda which prohibits & person from discriminating
against another because they have made a complaint.
The Board of Inquiry was scheduled to convene on
April Oth and 10th, 1984 in Hepburn, Sask. Prior o the
Board of Inquiry convening, the parties reached a
satflemeant of this matter. The Board of Inquiry issued
a Consent Order on April 8th, 1984, ordering Hepburn
Co-op and Harold (Bud) Jackson to pay $2,000.00 to
Femie Letendre in full setlement of the complaints.
Thie respondents did not admit any liability with respect
o Ms. Letendre’s allegations.

During 1984, the following complaints were
appealed 1o the courts:

1. Roy Dayv. The City of Moose Jaw and Moose Jaw
Fire Fighters Association — The Court of Queen’s
Bench overiurned a Board of Inguiry decision which
had said that Mr. Roy Day had been discriminated
against because of his age when he was forced 1o retine
al the age of 62, according 1o the Collective Agreement
between the City of Moosa Jaw and the Moose Jaw
Fire Fighters Association in viclation of Section 16(1)
of The Saskalchewan Human Rights Code, The
Commission has filed a notice of appeal in the Courd
of Appeal for Saskalchewan. The appeal is expected
to be heard in 1985,

2. Engineering Students Sociely el al. v. Havermann et
&l — A Board of Inquiry decision which ruled that
certain issues of the Engineering Students Society
Paper “The Red Eye” ridiculed, belitiled and affronied
the dignity of women, has been appealed by the
Engineering Students Society and individual



respondents to the Court of Queen’s Bench. The
hearing was hekd on July 26th and 27ith. A decision
was resanved.

3. Huck v. Canadian Odweon Thealres: The decision of
the Court of Queen's Banch dated June 30th, 1982 has
been appealed 1o the Court of Appeal and was haard
on January 17th, 1984, The Court of Queen's Bench
reversed Ihe decision of the Board of Inguiry and said
that The Saskalchewan Human Rights Code requires
only thal providers of service make their lacilities
available 1o physically disabled people in the same
manner a5 they make it available (o other membsers of
the public. Huck filed a complaint against Canadian
Ddeon Theatres becauvse of the tack of adequate
seating in the theatre for wheslchair users when he
was required to sit in front of the front row of seals.
The decision of the Counl of Appeal was reseniad,

4. Scowby el al v, Pelar Glendinning: The decision of
the Court of Appeal for Saskaichewan ruling that the
Saskatchewan Human Rights Commission has
jurisdiction 1o deal with complaints against individual
R.C.M.P. Officers has been appealad io tha Suprama
Court of Canada. The application made by the
R.C.M.P. Officers for Leave to Appeal was heard on
June 20th, 1383, and leave was granted. The appeal
is scheduled 1o be heard on Febroary 19, 1985,

The following complaints were adjudicated by
Boards of Inquiry prior to 1984, However, decisions
have not yet bean rendered.

1. Anderson v. Violet Woloshyn and SEDCO: A
hearing into the complaint of Evelyn Anderson v. Violet
Waoloshyn and SEDCO fook place on Jung 27th, 28th
and 2%th, 1983 in Regina. Inving Goldenberg, a one
person Board of Inguiry appointed to hear the matter,
haard evidance info the complaint of Ms. Andersan,
who alleged she was refused a transfer 1o a position
of receplionist at SEDCO because of a physical
dizability. The Board requested written argumeants from
the parties, A decision has not yet been rendered.

2. SHAC v. Cltation investmenis Limfted, Quadra
Investmentz Lid, and Cudlow Holdings Limited:
Elizabeth Halstead sat a5 a Board of Inquiry on May
26ih, 1983 to hear three complaints alleging that the
landlords discriminated on the basis of marital status
when they charged higher rent to single people sharing
suites than o married couples renting similar suites.
The Board has not yet handed down its decision.

B. The Labour Standards Act

As provided for in Sections 19 and 20 of The Labour
Standards Acl, the Saskalchewan Human Righits

Commission sits as the adjudicating body for equal pay
complaints which are referred to it affer investigation
by the Deparimeant of Labour.

During this reporting period, the following
complaint was referred to the Saskatchewan
Human Rights Commission for adjudication by the
Department of Labour:

Lisa Floranta v. Sherwood tive Association
Lid. — Mg, Fiorante filed a complaint with the Labour
Standards Branch of the Department of Labour alleging
a violation of Section 17(1) of The Labouwr Standards
Acl. Tha compiaint alleges that Sherwood Co-operative
Associalion, Sharwood Village Mall in Reging,
discriminaled against Ms. Florante, employed as a
Food Clerk, by paying her at a lower rate of pay than
thal paid 1o a male Food Clerk, for work that is similar,

Al the time of the complaint both worked in the Drug
Department. The hearing Is scheduled for January,
1885,

The following decision of the Saskatchewan
Human Rights Commission was appealed to the
Courts in 1983, but was nof yet heard In 1984:

Beairice Harmalivk ef al. v. Pasqgua Hospital, The
Board of Governars of the South Saskaichewan
Hospital Centre: By a decision dated Decaember 1si,
1982, the Saskatchewan Human Rights Commission
ruled thal Pasqua Hospital was in violation of Section
17 of The Labour Standards Act by paying lemake
housekeaping aides at a rate of pay less than thal paid
to male caretakers amploved at the hospital, and that
the housekeeping aides and caretakers performied
similar work. Pasqua Hospital appealed this decision
to the Gourl of Queen’s Bench, The appeal was heard
on April Tth, 1383, and in a decision dated June 30th,
1983, Mr. Justice E. A. Shaibed uphedd the decision of
the Commission and dismissed the appeal. Pasqua
Hospital is appealing the Cuean's Banch Court
decision to the Court of Appeal. No dates have been
schadubed,

Miscellaneous Inquiries

During the 1984 reporiing period the Commission
handled 4,519 miscellaneous inquiries, an increase of
11% over 1883, These inguiries include requests
for information and interpretation af Hurman Rights
Laws, requests for pamphlets and brochures, as
wedl as inquiries which reguire referrals fo other
BQeNcies.



Special Programs —
Affirmative Action

Affirmative action programs address the disadvantages
axparanced by persons of Indian ancestry, persons
with physical disabilities and women, by conscioushy
measuring representation by race, sex and physical
disability in order 1o identify and remove the systemic
barriers which may adversely affect these groups, and
increase their paricipation in employment and
education. An affirmative action plan represents a
commitmeant 1o alter tha policies, practices and
procedures of institutions 5o as to open the door for
members of the target groups. The facts regarding
unemployment and underutilization of members of all
thresa target groups continues to provide disturbing
avidence that members of thase target groups have
historically been disadvantaged and are still affected
in today’'s workplaces and educational institutions.

While these disparities in economic status stem from
acomplex set of factors, they provide strong evidence
ol the persistence of systemic dscriminatory practices
inthe workplace and in related institutions. Considerad
in this context, the purpose of alfirative action
infigtives are to eliminate the instiiutional barriers
which have excluded these groups and to redress
present imbalances in our labour force.

The Saskatchewan Human Rights Code provides four
ways in which alfirmative action programs can be
introduced:

1. The Commission may approve a voluniany program
(Section 47);

2. The Commission may order that a program be put
into place {Section 47);

3. A Board of Inquiry may order a program as a remady
where there is evidence of discrimination (Section
(7))

4. An affirmative action program may be infroduced as
sefllemnent of a complaint.

The approval of a program under Section 47 provides
the applicant with legal protection for any preferential
measures which may be underiaken. With the
proclamation of Section 15(2) of the Charter of Rights
and Freedoms, an April 17th, 1885, addifional
Constitutional protection for affirmative action will be in
place.

In 1284 the Saskalchewan Human Righls Commission
granted approval to two affirmative action programs
and exiended one interim approval pursuant to Section
47 ol The Saskatchewan Human Righls Code. Two of
thesa programs were initiated by Saskatchewan Crown

Corporations and are comprehengive programs which
address the employment opportunities of all three
target groups. Upon a request from the City of Regina,
the Commigssion granted an extension of the Cily's
interim approval onihe condition thal a comprahensive
program be submitied 1o the Commission by
Nowvember, 1985,

The Saskalchewan Human Rights Commission hald
public hearings in Jung 1984 in order fo monitor
approved affirmative action programs and the
applicants’ compliance with the approval critaria and
specified conditions of approval pursuant to Seclion 42
of the Regulations to the Code. The Commission
considered the Annual Reports which sponsor
organizations are required by law to submit to the
Saskatchewan Human Rights Commission by April
30th of each year. The oral hearing provided sponsor
organizations with an opportunity to inform the
Commiggion and the public at large of their progress
in the implementation of their affirmative action
programs, The Commission is planning on holding
similar hearings in Juneg, 1985.

Approved Affirmative Action
Programs

The following programs were granted approval
pursuant to the proposed affirmative action regulations
adopted by the Saskatchewan Human Righis
Comrmission on April 9th, 1980 and Seclion 47 of The
Saskatchewan Human Rights Code.

1. Saskatchewan Government Insurance
Corporation

On February 16th, 1984, the Saskalchewan Human
Rights Commission granied approval, pursuant o
Section 47 ol The Saskalchewan Human Rights Code,
to the Saskalchewan Government Insurance
Corporation and the Office of Professional Employees
Union Local 397, to implement a comprahensive
affirmative action program. The program is aimed at
improving and advancing the employment opporiunities
of women, persons of Indian ancestry and persons with
physical dizabiliies, and is applicable to all
departments, divisions, and branch offices.

At the time of their approval, SGI had a complemant
of 1,342 employess in its workforce. A workforce
analysis indicated that 662 or 49% were male, 534 or
47% were female, 14 or 1% were of Indian ancesiry
and 32 or 3% were parsons with physical disabilities.
A further analysis revealad thal women were nol
proporionataly distributed throughout the workiorce.
The majority of lemale employees [74%) were located



in clerical positions and were noticeably
underrepresentad in the managemant, technical and
trade areas. As well, the analysis indicated thal persons
of Indian ancestiry and persons with physical disabilities
were serously undermeprasented in all cccupational
calegories within the 5G| workforce.

In order to correct this imbalance, 5G1 has set goals
and timetables for the recruitment, hiring and promotion
of the three targel groups, which will ultimately resul
in aworkioree which contains 11.5% persons of Indian
ancesiry, 7.1% persons with physical disabilities and
39% women in each occupational calegory. A
workforoe composition of this nature will reflect the
proporionate representation of the three target groups
in the available labour pool, 5GI infends to achieve
thesa goals over a bwanty year time period and has
instiluted a number of spacial maasuras which will
facilitate the attainment of thesa goals.

S5GI's affirmative action program was jointly designed
by an affrmatva action committeés which consisted of
equal represantation from both union and management.
This committee will continue to review and monitor the
progress of the program during the implementation
stage.

2. Saskatchewan Computer Utilities
Corporation

On December 18th, 1984, the Saskatchewan Human
Rights Commission granted approval, pursuant to
Section 47 of The Saskatchewan Human Rights Code,
io the Saskatchewan Computer Uilities Corporation
and the Energy and Chemical Workers Union Local
911, to implement an affrmative action program. The
program was developed by a joint union/management
affirmativa action commiliee and is designed to
address the employment opportunities of women,
persons of Indian ancestry and persons with physical
disabilities.

As of April 1984, SaskCOMP had a workforce which
congisted of 163 employees. 113 or 69.3% were male,
50 or 30.7% were female, 2 or 2.1% wera persons of
Indian ancestry and 5 or 3.1% were persons with
physical disabilities. A breakdown of the positions held
by target group members indicated that most women
(42%) were clustered in the clarical occupations and
weare underrepresenied in the remaining occupational
categories. Persons of Indian ancestry and persons
with physical disabilities were underrepresented in all
occupational calegories.

The objective of SaskCOMP’'s affirmative action

program i5 1o develop a workiorce which refiects the
composition of the available labour pool. In order to
fulfill this objective, SaskCOMP has identified goals for
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the racruitment, hiring and promotion for aach target
group. Owver the naxt ten to fiftean years, SaskCOMP
will be striving 1o produce a workforce which has a
reprasentation of 11.5% persons of Indian ancesiry,
7.1% persons with physical disabllities and 39%
women in each occupational category. In order 1o
realize these goals, SaskCOMP has devised a formula
which will be applied annually to calculate the number
of hires which will be designated for the recruitmeant of
target group members. Factors which will be taken into
account whan applying the lormula are stalf growth,
stafil turnover, educational qualifications required lor
the major occupational cateqories, availability of target
group mambers and the present rale of partcipation of
target group membsers in the warkiorce. This method
represaents a new and innovative approach in setting
goals and timetables.

3. City of Regina

On Decamber 11th, 1984 the Saskalchewan Human
Rights Commission granted an exténsion to the intérim
approval given to the City of Hegina in November, 1383,
The City of Regina was granted an interim appraval to
racruit, hire and train seven (7) firefighters of Indian
ancastry and four (4) bus oparators of Indian ancastry.
The original interim approval was granied to the City
of Regina on tha condition thal a complate program lod
all threa targel groups be submitled 1o the
Saskatchewan Human Rights Commission for
approval by Movember 30, 1984,

In November 1984 the City provided the Commission
with information which indicated that they weara unabla
o comply with the time line specified in the condiion.
The City reguastad that thair intarim approval ba
extended for anothar year. After careful consideration
the Commission granted an extension of the City's
interim approval on the condition that a comprehansive
program be submitied for approval io the Commission
by November 30, 1985,

Exemptions

Section 48 of The Saskafchewan Human Rights Code
aligws the Commission or the Director to grant
axemplions from any provision of the Code "where any
person or class of persons is entitied to an exemplion
... under any provisions of this act” or “where the
Commission . . . considers (an examption) necassary
and advisable.”

The Code and regulations pursuant to the Code outline
procedures for applying for an exemption and for the
convening of a public haaring to detarmine whather the
axamption should e granted.



The following exemplion applications were considerad
by the Saskatchewan Human Righis Commission
during the 1984 reporting year:

1. The Saskatchewan Police Commission

On May 18, 1884, the Saskatchewan Human Rights
Commission issued a decision rejecting an application
made by the Saskatchewan Police Commission
requesting an exemption purswant io Section 48 of The
Saskalchewan Human Rights Code. The Paolice
Commission applied for an exemption from the Code
5o thal they could ask the date of birth of an applicant
whio applies for a position with a municipal police force
within the Province of Saskatchewan and request a
medical examination of an applicant for & position on
a municipal police force prior to any interview taking
place or any job offer being made,

Inits application, tha Polica Commission indicated that
asking the date of birth during the application procedures
was necassary o daterming whather an applicant is
18 years of age or over and for the purpose of a check
an the applicant’s eriminal record, The Canadian Police
Information Centre (CPIC) requires dates of birth for
checks on criminal records in order o prevent any
misidentification which might arise because of persons
having the same name.

On February 22, 1984, the Saskatchewan Human
Rights Commission convened to haar the application
for tha axemplion. Submissions wera presented by Mr.
H. Joudrey, Executive Director of the Saskatchewan
Police Commission, Police Chiel Wes Stubbs of Prince
Albert, Mel Graham of the Voice of the Handicapped
and the stall of the Saskatchewan Human Rights
Commission. Written submissions were also received
from the Saskatchewan Federation of Labour, the
Saskaichewan Police Federation, Disabled Persons
Employmeant Service and the Weyburmn City
Policeman’s Association.

Thie Saskatchewan Human Rights Commission
concluded that the exemption was not necessary. The
Commission slaicd that the Saskatchewan Police
Commission can find oul, by a properly drafied
guestion, whether the applicant is 1B years of age and
they can also ask the applicant whather ha or sha has
& criminal record. it was pointed oul that the
Saskatchewan Police Commission or municipal police
forces can advise an applicant that any
misrepresentation of his or her criminal record may be
grounds for disqualification. After an offer of
employment has been made in writing, the employer
can request date of birth and carry out the check
through the Canadian Police Information Centre.

The evidenca provided at the hearing indicated that of
tha 488 applicanis in 1983, only two were rejecied as
arasult of the CPIC check. The Commission noted that
“this indicates that misrepresentation by individuals as
o their criminal record is nol a serous problem.”

The Saskalchewan Human Rights Commission also
denied the Policea Commission's requast thal they be
allowed o conduct medical examinations priar 1o
making an offer of employment. In s decision the
Commission said The Saskaichewan Human Rights
Commission has carefully considered the matter of
when and inwhat circumnstancas medical examinations
can lawfully be conducied. We find no reason to allow
emplovers of police to conduct examinalions in any
differant manner than any other employer. The
Saskatchewan Mining Associalion exemplion order of
October 1882 allows appropriate medical examinations
o be conducted for police officers after an offer of
employment has been made in writing. Such an offer
of employment can be made conditional on
confirmation of the candidate’s ability to perform the
necessary job tasks. The existing order in no way
requires an employer in the province to hire parsons
who cannof perform tha job in guestion ar kower heir
standards.”

The Police Commission had argued that it was more
convenient for employers of police o conduct medical
examinalions prior to olfers of employment being
made. The evidence given at the hearing indicated that
only two of last year's applicants were rajected for
medical reasons and the Human Rights Commission
noted that two of the municipal forces were already
complying with the terms of the Commission’s existing
exemplion order regarding medical examinations.

In its decision the Commission concluded by saying,
“The Saskatchewan Human Rights Commission is of
the view that the existing law in the province allows the
employers of pofice to recruit qualified officers and no
axempltions are required.”

2. Women in Need, Yorkton,
Saskatchewan

The Director granted an exemption from Sections 19
and 16 of The Saskalchewan Human Rights Codi to
Warking lor Women of Saskatoon, Inc. on Oclober 23,
1984, Working for Women provides programs designad
o assist women to prepare for and find satisfactory
work of Iraining. The exemplion allows this organization
to advertise and employ only women and to provide
services for womean only. The exemplion is a limited
one and allows for discrimination on the basis of sex
alone.

11



3. Environment Canada Planning

On March B, 1984, Environment Canada Planning of
the Fedaral Governmen! applied for an exemplion 1o
implemant the Environment 2000 Project. The projact
was designed to hire, on a preferential basis, parsons
who are between the age of 16 and 24 and wha are
50 vears and older. The project also intends o sel
specific goals, within this category of workers, 1o hire
women, persons of Indian ancestry and parsons with
physical disabilities proportionate to thair availability
within the community. In is submission, Environmant
Canada provided the Commission with materials which
documented the difficulties and hardships confronted
by unemployed workers, both young and old. The
submission also acknowledged that there are certain
segments of the labour market who must contend with
increased disadvantages in oblaining employmeant
because of their race, sex, or disability.

2n August 16, 1984 the Saskalchewan Human Righits
Commission granted Environment Canada an
exemption from Section 16(1), (2) and (3) of The
Saskatchewan Human Rights Code. The exemption
Order was granied in a very narrow fashion and did
not exempt the applicant from any other provisions of
Section 16. The exemption was in eflect until August
31, 1984 at which time the project concluded,

4. Saskatchewan Mining Development
Corporation — Bursary Program

The Saskatchewan Mining Development Gorporation
requesied an examption from Sections 12 and 13 of
The Saskatchewan Human Righis Code in order to
allow the Corporation to give preference in the granting
of scholarships o persons of Indian ancasiry. The
Saskalchewan Mining Development Corporation
wizhed to give preferance to Mative peoplea in the mining
industry because typically Native people have been
employed in he lower skill areas. It is hoped that the
availability of bursaries to Native people will enhance
their educational attainmant and hence their
smployment opportunities. The Diractor of the
Saskatchewan Human Rights Comrmigsion granted the
exemplion for a cne-yaar pariod.

5. Department of Social Services,
Rehabilitation Services, Breakthrough
Program

The Department of Social Services, Rehabilitation
Senvices, requesied an exemplion from Section 16(1),
(2), and (3) and Section 19 of The Saskatchewan
Hurmar Rights Codegin order toimplement a proposed
employment demonsiration project for physically
disabled people. The requested exemption would
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enable employers participating in the Breaklhrough
Project 1o employ physically disabled persons only. An
axemption would enable agencies which are
participating in the Broakthrough program 1o receie,
classily or dispose of and refer applications for
emplayment on behall of physically disabled persons
only and would further allow employers to use the
agencies that pariicipale in the program and refer
physically disabled persons specifically. A Section 19
axemption was requested in order 1o permit employvers
of agencies recruiting physically disabled persons o
advertise for physically disabled workers and to inguire
into the nature of the disabifities of such workers. The
department proposed 1o develop employment
initiatives to demonsirate the productive potential and
capabllities of people who are physically disabled. The
proposad length of the project |s until March 3158, 1985,

in it decision dated Juty 6, 1984 the Saskatchewan
Human Rights Commission allowed for an exemplion
from Section 16(1), (2], and (3) of The Saskatchewan
Human Rights Code but denled the request for an
gxemption from Section 19 1o allow the use of an
application form that asks questions regarding physical
dizability.

Education and Research

Education Activities

The Saskatchewan Human Rights Code provides the
Commission with a broad mandate to further equality
and the recognition of rights through research and
educafion programs. The Commission has the duty
under Section 25 of the Code to:

a) lorward the principle that every person is free and
equal in dignity and rights without regard to his race,
creed, refigian, colour, sax, marital status, physical
disability, age, nationality, ancestry or place of
origin;

b} promote an understanding and acceptance of, and
compliance with, this Act;

¢) develop and conduct educational programs
designed to eliminate discriminatory practices
related o the race, creed, religion, colour, sax,
marital status, physical disability, age, nationality,
ancastry or place of orgin of any person of class
of parsons.

d) disseminate information and promote
understanding of the legal rights of residents of the
province and conduct educational programs in that
respect,

@) furthear the principle of the equality of opportunities



for persons, and equality in the exercise of the legal
rights of persons, regardless of their status;

fi conduct and encourage research by persons and
associations actively engaged in the field of
promoting human rights;

g} forward the principba that cultural diversily is a basic
hueman right and fundameanial human valus.

In fuffillimg its educational role, the Commission
attempts to keep the public and affected groups
informed of new developments in all areas,

Tha Commission's education activities, tharelore,
pravide information on new developments in hurman
rights, including legal provisions, law enforcement
proceduras, Board of Inquiry decisions in
Saskatchewan and cther jurisdictions, special
programs, exemptions, accessibility, and many other
issues. This information is disseminated through
speaking engagements and meetings, conferences,
workshops, media contacts, printed materials and
nawslettars.

Dwring 1984 the Commission received and responded
io 453 requests (o send speakers 1o conferences,
wiorkshops, community meeatings, school and university
classes and training sessions (see Table V). Thesa
requests came from professional associations,
business organizations, members of consumer,
community and advocacy groups, teachers, students,
labour unions, staff associations, employers and social
Senvice agencies.

In addition, many students, teachers, lawyers and
professional consullants contacted the Commission
with requests for materials, case decisions, and ganaral
information to halp them develop papers, courses,
articlas or thesas on human rights issues.

The Commission publishas a newslettar approximately
four fimeas per year, which is distributed o 10,000
people in the Provincs.

Owr staff has also prepared and distributed hundreds
of pamphlets on all aspects of the Code (sea Table ViII).

The Saskatchewan Human Rights Commission’s
Schools Newsletier "On Rights”™ continues to ba
published in response 1o Canada's international
commitment, alang with other members of the United
Mations Educational, Scientific and Cultural
Organization (UNESCO), 1o incorporate the teaching
of human rights into school curricula by 1385, The
newslatter is being circulated o all Grades 7 1o 12
schools in Saskatchewan. Each edition of *0n Righls®
featuras an article on a hurnan rights issuwe, akong with
classroom projects and exercises. It also includes a st

of resource matarials (books and avdio-visual material).

The Commission stalf have noted a marked increase
in reqguests for information and workshops on the
Charter of Rights and Freedoms. Part of the inlerast
over the last year can be axplained by the fact that
Section 15, the equality section of the Charter of Rights
and Freedoms, comes into affect in April, 1985,

Crganizations and groups which work with persons with
maental disabilities requested the Commisskon staff 1o
conduct workshops on the possible implications of the
Charter. The Director of Education was invited to
participate as a leader in a workshop for the employees
of the Rehabilitation Division of Social Services in Fort
San. The workshop ran for two and one-half days and
dealt with the rights of menially disabled persons as
protecied under the Canadlan Charter of Rights and
Freedoms. Commission stall received invitations 1o
conduct similar workshops from the Saskatchewan
Association for the Mentally Redarded, "By Oursabves”™
(this is an organization representing ex-psychiatric
patiants), the volunteer workers for the SAMR and the
stalf of the Morth Park Centre in Prince Albert.

Educalors arg also inlerasted in the Charter of Rights
and Freedoms and its implications within the education
systermn. During 1984 Commission stalf spoke to the
League of Educational Administrators, Directors and
Superintendents (LEADS), the Regina Teacher's
Convention, the Rosatown, Kindersley, Eston/Elrose
Convention and the North Battleford Public School
Convention, The staff were also invited to conduct
workshops for the staff of the Saskatchewan Technical
Institute and house parenis of the Schood for the Deaf.

In Apeil, the Direclor of Education acted as a resource
parson at the Annual 4-H Camp hedd in Camp Rayner,
The theme of the two and one-half day 4-H Campwas
"Human Righls.” There were approximaltely 150 4-H
members of high school age in attendance. Participants
ware provided with background information on human
rights legislation and given the opporunity to explore
the reasons for such legisiation, to analyze how it can
affect them in everyday e, and o consider ways of
bringing about change in the field of human rghts, The
Commission stalf appreciated the opportunity to work
with 50 many students and considered i1 well worth
their time.

From May 28 to May 30 Commission members and
stalf attended the annual conference of the Canadian
Azsociation of 51 Human Rights Agencies
(CASHRA) in Winnipeg. CASHRA's members are the
statutory agencies in each Canadian jurisdiction which
administer and enforce human rights laws. The
aducation division pariicipated in the conference by
discussing the educational initiatives undensay in
Saskatchawan. Tha focus of the presentation was the
wiork being done by the Saskatchewan Human Rights
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Commission in Incorporating human righls teaching
within the education system,

The Director of Education was invited to act as a
resource person for a school on Human Rights Law
sponsored by the Canadian Labour Congress and the
Canadian Human Rights Commission. The staff
provided participants with information on The
Saskatchewan Human Righls Code, with particular
focus on affirmative action.

Al the invitation of Amold Tesa, Legisiative Sacretary
to the Minister of Education, the Commission presanted
a brief 1o the Mative Education Review Committes,
outlining proposed changes nesded within the
education system in onder to improve the educational
opportunites of native people. The Commission
proposed that a comprehensive affirmative action
program be underiaken by aach school board, which
would include an affirmative action hiring process, a
review of all policies and practices within schools,
native representation within curriculum, in-service
training on cross cullural issues for teachers and native
representation at the school board level.

Az a follow up 1o its proposal the Commission has sel
up public hearings in Regina and Prince Albart in order
io receive feadback from the communily on its proposal
lor a comprehensive affirmative action program. The
hearings have been scheduled for Fabruary 1985,

The stalf of the Commission provided a workshop for
pravincial government amployees al the request of the
Public Senvica Commission. The workshop dealt with
specific employmant issues such as employment
application forms, affirmative action, reasonable
accommodation, reasonable cocupational qualification
and sexual harassmant.

In preparation for the proclamation of Section 15 of the
Charter of Rights and Freedoms, the Commission sent
out invitations to the Department of Education, the
Saskalchewan Teacher's Fedaration, the
Saskalchewan School Trustees Association and the
Pulblsc Legal Education Association, nviling them o
weork with the Gamrriﬂimanpmﬁ:inganmmrml
forumm inwhich 1o discuss the impact of the Charfer of
Rights and Freedoms on the education system. It is
the Coammission's hope that thesa organizations will all
b able to work togather throweghout 1985 and axplore
the best possible means of providing information on
the Charter to teachers, school boards and others
imvalved in aducation.

The Commission has bean concarmead aboul racism
and racial discrimination in this provinca. In working
towards improving race relations a Commassion staff
rmembar has baen invalved in the Indian and Mative
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Folice Commities in Regina. Other staff have
participated inconferences and on panels dealing with
race relations and community awareness.

Accessibility Standard

The Saskalchewan Human Rights Code states that
physically disabled persons have the right 1o equal
access and cannol be discriminated against in areas
such as employment, housing, public accommaodation
and education, However, physically disabled
individuals are often denied their right 1o equal
opportunity and access because of architectural
barriers. in order to eliminate these barriers in the future
the Commission adopled the “Accessibility Standard”
on August 14, 1380,

Dirring 1984 the Commission received 128 sets of
building plans for review. A large number of the plans
subrmitted to us were plans for new schools or additions
and‘or alterations o existing schools. As of December
1984 the Department of Education has assumed
responstbility for reviewing school plans lo ensure thal
they conlorm 1o the “Accessibility Standard,”

The Depariment of Supply and Services has also
submitied a number of plans for review. Other plans
are sent to the Commission for comments, on &
voluntary basis, by architects throughout the province,

The Commission stalf is also called upon to evaluate
existing bulidings in light of the provisions outlined in
the Standard and submit their recommendations on the
necassary changes required to make the buildings
accessible,

For the past three years the Saskalchewan Human
Rights Commission has urged the provincial
government to incorporate accessibility standards
under a Provincial Building Code. On December 7,
1983 the provincial government introduced Bill 19 (An
Act Respecting Bullding and Accessibility Standards
and the Inspection of Bulldings) to the Legislative
Assambly. The Minister of Labour held a public hearing
in Saskatoon on January 10, 1984 in order to allow the
public an opportunity to express its opinion of Bill 19,
The Commission presented a brief at the public hearing
and informed the Minister of Labour that Bill 19 may
be in conflict with the provisions of The Saskatchewan
Human Rights Code since the requirements as outlined
in the Bill were insufficient and limited the rights of
physically disabled persons as protecied under The
Saskatchewan Human Rights Code. The Code
guarantees disabled peope equal opportunity and
non-discriminatlory freatment. This guarantee requires
equality of access 1o the built environment and all
opporiunities and services carmied on there, The



Commission recommended speciic changes lo Bill 19
so that it would parallel the rights persons with physical
dizabiliies have enshrined in The Saskaichewan
Human Rights Code and the Charfer of Rights and
Freedoms.

During the months of January, February and March the
Commission and some of its stalf met with 12 cabinet
ministers, the MDP caucus, and the Pramiar of
Saskatchewan lo discuss the shortcomings of Bill 19,
Bill 19 was amended and reintroduced into the
Legislature im May 1984, Subsequent to the passage
of the Bill, which ks yet 1o be proctaimed, the Department
of Labour sel up a committeea io finalize the drafted
Accessibility Regulations. Ronald J. Kruzeniski, Chiaf
Commissioner of the Saskatchewan Human Rights
Commission, was appointed o the commities. The
wiork of the committes |5 nearing complation. We look
forwrard to the proclamation and enactment of An Act
Respecting Buliding and Accessibilily Standards and
tha Inspection of Buildings and its Regulations.

Resource Centre

Cur Commission office in Saskaloon has a Resource
Centre which is available for public use.

Our collection includes approximately 300 books, 330
sarial publications of which 300 are current, an
axlensive vertical file collection and varous
audic-visual matarial. The Resource Centre is used by
university and high school students, teachars,
professors, lawyers and the general public.

Our Resource Cenire also has on hand the following
law reporters:

# Affirmative Action Compliance Manual for Federal
Contractors

Canadian Charter of Rights and Freedoms
Canadian Charter of Rights Annolated

Canadian Human Rights Reporier

Canadian Labour Law Reporier

Canadian Mative Law Reporter

Disability Law Reporier

Employvment Practices Guide

Employment and Training Reporer

Equal Opportunity in Housing

European Convention on Human Rights Decisions
European Human Rights Reports

Fair Employmeant Practice Sarvice

Human Rights Law Journal

Supremea Court of Canada Decisions
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Table lI

Disposition of Informal

L]
Complaints

Disposition Humber | Percent
SGutind 3 13
Withdrawm a4 115
My Flsasonabls Grounds 27 9
Trarwlmmad o Forenal Ingury m 345
Tetal 2N Bl
Lindar Invesrhgation 83 a1z
Genredd Tl 204 i
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Table IV
Disposition of Formal

Complaints

 Dispasitien Wumiser | Parcent

| Witdrawm 25 0
Mo Probatie Cause 3% 148
Probatie Cause Found [ 258
Tolal 125 80
Linches Imvesstagartior 128 50
G e Tigotad 251 104

Table V

Disposition of Probable
Cause Complaints

Disposition

Supttied 24

WA

Board of Inguiry Direckd 11

Tolad e

Uinckspecsd

Eﬁfquii

Grand Toal 100
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Table VI

Boards of Inquiry

Number, Category and Grounds of
Complaints in which Boards of
Inquiry Were Directed by the SHRC
in 1984

Grounds

Category Sexus|Haress. | MartslSisius | Other | Todsl

Frrpbiyinant ; 1 8

Bl of Rty —
Fraspcicm ol 1 1
Sjeiach

Teonal 5 1 1 7

Tha Saskatchewan Human Rights Commissicn directed o Board
of Inguiry In all of the above T complaints,

Table VII
Education Statistics

Typeof Activity

Spepenihies

Community Consultatons

Mooings
Conteonons and Workshops

Lierature Dasplays

Eaﬂa;ﬁgi

FAaden, Tetoyvizen pred Sewspape: Inlonyiowes
| Tomal

—t

Table VIl
Requests For Literature

Muasmibar of MU

Requesis Glven
Writian g 3 B0E
Peezonal 14.TIB 18,974
Talephona 1548 10,905
Conlomncn Displays Iz 3553
Tokal 18,135 36 480




Table IX

AFFIRMATIVE ACTION PROGRAMS IN SASKATCHEWAN

As of December 31si, 1984

Employment

SASKATCHEWAN HUMAN RIGHTS COMMISSION

ST.ANDREWS COLLEGE

"THE CO-OPERATORS

SASKATCHEWAN QIL AND GAS CORPORATION (SASK OIL)
SASKATCHEWAN TELECOMMUMNICATIONS

FLIMFLON MINES

"CITY OF REGINA

SASKATCHEWAN GOVERNMENT INSURANCE CORPORATION
SASHATCHEWAN COMPUTER UTILITY CORPORATION (SASKCOMP)

Approval Date

January 16, 1980
Aprd 10, 1881
February 5, 1982
May 27, 1982
October 29, 1982
Novembaer 24, 1983
Nevembar 24, 1983
February 15, 1984
Decembar 19, 1984

Humber of
Employeas

Too

4,536
45
2,039
1,342
163

Training and Education

GABRIEL DUMONT INSTITUTE OF MATIVE STUDIES AND
APPLIED RESEARCH, Saskatchawan Lirban Nalive
Teacher Education Program (SUNTEP)

SASKATCHEWAM PIPING INDUSTRY JOINT TRAINING
BOWRD

NORTHERN LIGHTS SCHOOL DIVISION

REGIMNA PLAINS COMMUNITY COLLEGE; Pre-Trades
Training Program for Women

PRINCE ALBERT HATOMLUM COMMUMNITY COLLEGE;
Pra-Employment Tradas Exploration for Wormen

MOOSE JAW COTEAL RANGE COMMUMNITY COLLEGE;
Pra-Trades Training Program for Women

GABRIEL DUNMONT INSTITUTE OF NATIVE STUDIES AND
APPLIED RESEARCH: Human Resource Devalopment Training
Prograam, Mative Studias Instructors Program, and
Mativa Recreational Technology Program

REGIMNA PLAIMNS COMMUNITY COLLEGE;
Pri=Tachnology Program for Women

Approval Date

August 5, 1980

June 9, 1981
September21, 1941

Ciciober 25, 1581

March 30, 1582

Felbruary 24, 1583

Seplembear 16, 1583

Novembar 7, 1983

Housing

SASKATCHEWAN HOUSING CORPORATION

Approval Date

Fabruary 5, 1982

“Grarnied irnletim appeoval pending devwelopmant of a full program addressing all thnes largel groups.
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List of Saskatchewan
Human Rights Commission
Staff

(as of December, 1584)

May Barr

Jan Cadman

Pat Cook
Laurena Daniels
Debra Fimk
Donalda Ford
Mona Frederickson
Morma Green
Guy Hermiges
Judy I@mﬁrahyn
Genevieve Leslie
Bev MacSorley
Caryl MacKenzie
Aobin MchMillan
Yvonne Peters
Wm. Rafoss
Karen FAoss
June Vargo
Sandy Walbaum
Thereaa Walker
Ailsa Watkinson
Wanda Wiegers



List

of Human Rights

Commission Publications

1. The Saskalchewan Human Rights Code and
Requlations

2. Pamphlets and Brochures:

& Saskatchewan Human Righls Commission
— Information Kit

Doing What's Right:

The Saskaichewan Human Rights Code
Gatting Abourt;

Rights of the Physically Disabled

Finding a Home:

Landlord and Realtor Responsibilities
Rights on the Job: Employer's Guide
Application Forms and Interview Guide:

A Guideline for Employers and Job Applicants
You've Filed a Complaint: Mow What

Volumea 1, Mo, 2 — The Canadian Constitulion
and the Charter of Rights and Freedoms: A
History of Civil Liberties in Canada

5. Othor Materials:

Accessibility Standard

A Manual on the Charter of Rights and
Freedoms

Human Rights and Benefits in the "80s5; An
Interpretation of the Saskatchewan Human
Rights Code as it Applies to Pensions,
Emploves Benefils and Insurance

Steps lor Developing an Affirmative Action
Program

Affirmative Action Legal Provisions

* Affirmative Action: A Case Book of
Legislation and Afirmative Action Programs
in Saskalchewan

A Pictorial History of the Maetis and Mon-Status
Indian in Saskatchewan

Happens? ® "TASC Workshop on Sexism

& Sexual Harassment ® “TASC Workshop on Racism

& Arbitrary Arrest and Detention ® "TASC Workshop on Handicapism

& "Prejudice in Social Studies Textbooks alo
3. Saskalchewan Human Rights Commission wﬂ:!m;-phmgm g
MNewslattars: : ® "Sex Bias in Primary Readers
& Compulsory Retirement: Elements of the ® Saskaichewan Human Rights Commission
Debate . Affirmative Action Decisions

® Sexual Harassment: Taking a Stand & Saskatchawan Human Rights Commission

® The KKK: An Editorial Statement Exemption Orders

® Making Saskatchewan Accessible ® Saskaichewan Human Rights Commission

# The Education Systern and Human Rights Equal Pay Decisions

& Saskalchewan Human Rights Commission ® Saskatchewan Human Rights Commission

Redeases Interprative Documant on Pansions,

Employes Benefils and Insurance

Sexual Harassmant:

MNew Developments and Interpretations

® Indapendence for Human Righis
Commissions: An Idea Whose Time Has
Come

* Canada's Constitution and Charter of Rights
and Freadoms

® Aboriginal Peoples of Canada and the
Constitutional Process: The Task Ahead

® Affirmative Action and Human Bights in the

Annual Reporis 1381, 1982 and 1983

& Postors
# "Opporiunities are Everyone’'s Right

List of Other Publications
Distributed by the
Commission

A 1. Human Rights Saskatchewan — Public Legal

e The 35th Anniversary of the Universal Education Association of Saskatchewan Fublication
Declaration of Human Rights: A Time to 2. Dick and Jane as Victims: Sex Sterectyping in
Celebrate Children’s Readers — Women and Words and

Arbitrary Arrest and Detention

Indian and Metis Self-Govaernment in Canada
Affirmative Action: A New Direction For Schools 3.
Affirmative Action Mews No, 1

Affirmative Action Mews Mo, 2

4. *0On Rights,” Saskatchewan Human Flighls
Commission Schoals Newslattar
# Yolumea 1, MNo. 1 — An Introduction o Human
Rights

Images Publication
The Canadian Constilution, 1981

The above publications are available in print or on
cassatte tape, except those marked with an asterisk
(which are available in print only). These
publications are available free of charge by
contacting the nearest Commission office.



Canadian Human Rights Reporter — Decisions

Decision 357

Decigion 360

Decision 373

Decision 374

Decision 381

Decision 382

Decigion 395

Dacision 400

Saskatchewan Government Insurance Co. ...
(Saskatchewan Human Righls Commission -"Hlflrl'HﬂWE' Bﬂllﬂﬂ'}

Saskatchewan Human Rights Commission v. Engineering Students’ Society et al. ...

iSaskatchewan Board of Inguiry / publication  sex)

City of Moose Jaw and Moose Jaw Firefighters Association, Local 553 v. Roy Day ...

(Saskatchewan Court of Queen's Bench / employment © age)

Len Craig v, City of Saskatoon and Saskatoon Professional Fire Fighters Linion, Local 80 .

iSaskatchewan Board of Inguiry / employment / age)

Cheryl Sandiford v. Base Communications Lid, ...
(Saskalchewan Board of Inquiry / employment | dlsahlrit].r]n

Charles Wagamese v, Ruth Genest . i R R KR R R
{Saskalchewan Board of Inguiry .fh::ruslngf rar.:v&}

Saskatchewan Human Rights Commission and Saskatchewan Police Commission ...

(Saskatchewan Human Rights Commission Decision / exemption)

Claudette Phillips (Auger) v, John Hermiz .

(Saskaichewan Board of Inguiry / ampluy'manl / aaxual hara-aamaﬂtl

. D/2058

D2074

D2205

D208

- V2240

D237



CANADIAN
HUMAN RIGHTS
REPORTER

SASKATCHEWAN / AFFIRMATIVE ACTION
Saskatchewan Government Insurance Corporation

YVolume 5, Decision 357

Paragraphs 17515 - 17559

April, 1984

Saskatchawan Human Rights Commission Decision
undas the
SASKATCHEWAN HUMAN RIGHTS CODE

Saskatchewan Government Insurance Corporation
and
Saskatchewan insurance Office of Professional
Employess Unlon Local 397 of the OHice Prolessional
Employees International Unlon (OPEILY)
Applicants

— G —

Disabled Person's i Sarvice
(Myron Gulka-teichko and Terry Folds)

Saskatchewan Co-ordinating Council on Social Planning
(Bob Ryan)

Saskatchewan Action Commities on the Status of Women
(Janice Kell)

Services lor Hearlng Impalred Persons Inc.
(Gordon Ryal)
Saskalchewan Voice of the Handicapped
{Mel Graham)

Saskalchewan Federation of Labour
(Ron Fisher and Barb Makeechak)

Saskatchewan Mative Women's Assoclation

{Leana Blondesu)
Stafl of the Saskatchewan Human Rights Commlssion
{¥wvonne Peters)
Intervanors
Date February 16, 1884
Placa Faging, Saskalchawan

Belore: Ron Kngzenigki, Tharesa Holitzki, Jack
Sharp, Jan Kemaghan, Kawa Hock,

and Helen Hnatysiyn

Summary: The Sukarchewsn Hueman  Bights  Cosimliaon
approves oa afftrmative action plar subamiited by ile Sasbore fewan
Ceovernment frsurarce Covporaiion aad Locel 397 of the Office
Professirmad Empionees [atermatioaal Lnion. The program s
aiddrenied to hree fargel groups, women, persons of Indian ances:
rew, el persons with plivatcal discbilifes. Goals and fimetadles
iy estallivhed for fmcreasing the represennarion of members of
these gromnd,

Appreva! ix granted purswand v Secrion 47 of the Savkarchewan
Heman Rights Caode, wivich provides e moshing done im accord-

drace with o approved program comdravencs dry aiser il
o e Code.

175156 On November 10, 15983, Mr. R.A. Wamen, Direcior
of Human Resources appied 1o the Saskaichesan Human

Rights Commission for approval persuant lo Section 47 of
The Saskalchawan Human Code for an Affirmatie
Achon program developed by the Saskalchewan Govam-
ment insurance Corporation (SG1). In accordancea wilh Regu-
lation 32 of The Saskatchewan Hurnan Rights Code, Mr
Warren also requested that SGI's application lor apgroval
b considened by way al oral hearing. Tweniy-ong interesied
parios wara notihiad by (he Commessaen thal the oral haaring
would be taking place on Jarsary 30, 1984 in the City of
HRagina, Advwenisements publicizing ihe oral hearing wene
placed in the lollowsny newspapens: The Regina Leader Poss,
Thie Saskatoon Star Fhopn, The Prince Albert Daily Herald,
The Monse Jaw Tirmes Herahd and The North Batieford Mews
Optirmigt

17516 On Apdl B, 1980, & the conchesion of a rule making
process which enalled public heanngs the Saskalchivean
Humman Rights Commissson sdopied a sal of propoased ragu-
alions goveming the approval of AMirmatieg Action pro-
grams. {See Appendin A} SG1s wrilten application &nd oral
praserdation fals within this analyhical Irarmework. Reasons
fior this Decizsacn will now e 584 down within these guidelines
which we hereby incorporate by reélerance into this Decision

APPLICATION OF PROPOSED AFFIRMATIVE
ACTION REGULATIONS

1751F  Requlation 50

(] “Sponsor Gl'ﬂBFl-'.!'E“EI"I- moledes 8 “pereont as
dalined iy Section 2(m) of the Act. and & Board of Educa-
O, 3 5Cno0l oF ingiAulion as dalinad in The Linversihes
Commission Act, of coner malilution or place ol asmeng,
WoCalonal @neng, of apprenhceship, of ary nghiulan,
QIganizaton, gesociahon, Dusinass of priarpnss, of gy
nElfubon, Digaenizahon, RESOCIpion, DUsness oF anlipe-
prise which provides funds 10 other nslilutons, s
NS OF B|EpIn;

17518 The Saskalchewsn Governmend Insurance, a cor-
porarabion duly incorporated under the Saskatchewan Gov-
armmant Insurancea Act 1980 Chapter 5 194 of The Statutes
of Saskaichawan 1978-1880 and the Saskalchawan Insur-
ance Olfice and Professicnal Ernployess Union Local 397 al
the Office and Pralessional Employaes Intermpional Unian,
Is the sponsoe arganizalion by viflue of being 8 business of
enterpries.

Ragulalion 50
(o “Tange! Groups” Mmeans persond of ndian ancestny,
pesacmna wilh physical Saabiliias, and woenesn;

17519 In thes program, the amploymeni cppostunites of
woman, persons of Indan ancestry and parsons with phoysi-
call digabillios ang addeassad

Requlalion 52

In acidition o any of he prolecied Qroups whsch may D8
oasignabod Dy the SPONEN organizabon i inciuson na

/2059
25



Paragraphs 17520 - 17528

April, 1984

special program, the thees fangel grous shall be ncuced,
Bt e Comrnisgaan iMay g oondtonal of lul appioval
o & special peogram (hal does nol ncluds one of mone
o 1he Langel GRouRs || one oF mode of the Tollowing cond-
fioes axiss

17520 The sponsor orgamzaton 15 seeking full approval o
implament an Affirmative Achon program which will schuda
witien, prsons of Indian ancestty and persons wiah phys-
cal disabiliies and will be applicabée 1o 8l depanments,
divigeong and branch offices

Regulation 53:
& special program shall inclede the following
(a) Anabysis, a5 Iolows:
(i} “Spongol Cuganizalion Analyss™: an anabsis of he
reprisanlation ol memnbiens of he langel Hioups, and oihed
profeched groups designated by The BPOASDE DIGENIZALCH,
in all Sactang, whils, groupenge, classihicalons, and leves
in 1P SE0nsnn cfganiralion;

17521 W should be noted that in Fabruary 1883 5GI1 was
lorced 1o reduce N5 workiGrss, WW. 77 M-Scope
amnh;mand a3 fruknagemgnt Brmphoyedis werd laid all, In
April 1983 an analyss was conducted 1o delgdrming the i
paclt of the lay ofls on H-IWT GFOUID MEmDers The rasults
wirre &5 Mollons:

IN-5COPE EMPLOYEES
Tetal Lay Offs 7
[ HA] =5
Fermale =6
Parsans of Indian Ancesiry 3
77 i
MAMAGEMENT EMPLOYEES
Total Lay Offs k%
bala 27
Fesmala (1 which was ol
indian Ancagiry) _-E'- o
3 I
WORKFORCE AMALYSIS

17522 The foliewnng analysis rellects SGEs workloroe by
atiual numiers and percintiges of male, bemale, natve and

disabled employess at all cocupation levess, divislons and
galary levels, The dala reflecis the Corporaton’'s woekfonze
as of March 31, 1983, The workiorce data is compared with
prowincial largel growp populations and illustrales tha corpo-
rele workloroe paricipation rates. 5G1 has also filed with tha
Saskatchewan Human Rights Commission a dedailed wark.
force analysis by Departments and Branch Oficaes

In-Scope Employees

17523 There are 96 classification specdicalions withan th
scope of the OPEU at SGI. Thase specilicaticng réprasent
the peodessional, technical, trades, clerical and |abdor
categones. There are 1163 employees in these ooCupationg
calegonies, of which G0G6 are female sial, Females represant
52% of tha in-scope worklorce, of which B3.6% are in
clerical’suppon calagonies.

17524 There are 11 employess of Indian ancestry who are
in-geope. They are represeniad in the technical, clenical'swp-
port and lEhour calegonies.

17525 There are 30 employeas with physical disabilities
who are in-scopa, Thay are reprasonted in the professonal,
technical, trades. clorcal’suppon and labour Calegones.

Out-of-Scope Employees

17526 There are 179 managemen employees out-of-
seope of the OPEU, at SGI, of which 44 {25%) positions are
i oy hermale employees. Of the 44 female man
empioyeas. 13 or 7% performm secretaria! fenctions and 31
o 18% are in supendsory of professional capacities

1FE2T  There are 3 managemant empioyaes of Indian an-
cestry. These amployess hobd managermen] posstions al hd
first lavel

17528 There are 2 managament amployess wih physical
disabilities. Both of these empioyees ocoupy positions at the
first lavel

Regulation 53

{il} “Comamimnity Anahss an analysis of The represants.
fion of memiers of the targal groups, and olfer projecied
OFCRIDS dﬂilnﬂﬂ.lﬂd b:.l e Spomnged -ﬂ'nﬂﬂlﬂlﬂl"l. in the

Charl | — SGI Workioroe
(as of March 31, 1983)
Target Group
Workiorce Ttal Wain Female Mative Disabied Ranges
# 9 # 5 # E # L # -, ]
Executive B [ 5 B (100.0) i i] i
MarageralSupeniecey 173 [ 130 124 T2O) A1 (350 3 20 2 [1m 18004798
Protesgional 7t { 54 ar | 520h A (44 ] a  [m 1000354
Techmical 383 (285 281 | T30 B (230 a1 [ T 11 1573-3098
Froechars 51 | 40 47 oEah to[2m i 20 2 Ao §7ES-2524
Chancal/Suppod SH1 | 421 TE f 1400 168 [835) 3 (05 12 20 1274-2309
L ke aF | 7O 89 { @2n) B 4 4o a (3o f164- 1009
Tol 1322 (1000 GEZ | 40.00) B3 (A7) 14 10 e & 11
02060
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population defined by gquakhcalion, eligiilly, of geo-
grapty, Fom which (e Bponscer may reasonatly be ae-
peciad 1o drew ils employoes, shudants, terants, clenis,
CUSIMErs of membars,

17520 The external worklonce data o larged group mem-
bers in Saskalchswan wias provided by the Saskalchewan
Human Rights Cormemigsion, These figures indicate approwi-
rately 7.1% aof the populaton betseen the ages of 15 and
&4 arg parsons wilh physical dissbilites, and 11.5% of the
working apge "populabion are persons of Indian ancestry
Female pasicipation in the lgbour force represents 39% of
all workers but does not represent 39% in all cooupational
categones. In the lorthcoming section, a comparabive
analysis indicates the represantation of largs groups wilhin
S61's workforce and ha perceniage higures for undir rep-
ragentalion or concantration theough the apphication of com-
rmundy anatyses statistics (39% women, 11.5% persong of
indian ancestry, 7.1% persons wih physical desatddies)
fiii} “Parlicipalion Anadysis™ an igeradcation of all secioes,
unis, gioupngs, classalcations, and hevats in tha sponsor
organizaton in which members of (ke tanpet or protected
GIoUpS ang unded rapracenied.

Chart Il — SGI Partic

Women

17530  SGI has a lemalke ropdeseniation of 652 or 49% within

A workloree of 1342 employees. The woekionce data shawn
in Chart 3 clearly ndicates ihat women are conceniraled in
(he clericalisuppon calegones and are under raphesenied
in Ihe mansggemeant, technical and trada cabegories

Persons of Indlan Ancestry

17531 The workiorce analysis for SG1 illustrates (hat thene
are foueen (14) employeas of Indian ancastry withan & tolal
workiorce of 1342, Theea (3} of thase employaas ang in (ha
management category and elenean (17) o in e bechmcal,
trades, clencalsuppon and labour groups. This indicales
that persons of Indian ancesiry are undar represented wilkin
the present workforce by appecximately 1005% of 140 em-
ptmws (mig Chart 2

Persons with Physical Disabilities

17532 5G| curenily employs thimy-two (32) people with
physical disabilibes: two (2) @ the management category,

ipation Analysis

[5G Woeklorce and Comemunity Waorkfaroe Comparisons)

Occupational Famale Mativa Disabled
Categary Total Represantaticn Represantation Representation
Targat Targed Target
# % Actual Ry Actual  (11.5%) Actual  (T.1%)
ExsCubng 6 05 O 2 Q 1 4] 1
Blanageial Sunanrd aoey 173 130 44 E4 L 20 . 12
Protaaasanal Tt o at a1 a B 3 5
Techrical a3 265 au 14g 3 ad iLV] 27
Trades at 4.1 ¥ 20 1 B F) a
ClasicalSuppon S5t 420 5B 126 3 [F] 12 &0
LaSonr a7 i) _‘l 38 _'1- : 3 _?
Teaal i L 1000 634 B34 td 154 a2 a5
* 13 are oul-ol -2oope Gecrelanal sab
Chart Il — Ocecupational Distribution for Men and Women
Total Total
Male Femala
Warklarce Categoriess HWale Warklarca Calegories Female
¥ k. # T
] Expcubive ] { 08 652 Erasiutieg oo o
a0 Maragemieri 127 { 18.4) Bl Manaresment 45 [ 7.1]
] Professaona a { BE) E52 Profagsional - { A1)
&80 Technical a2 [ 423 BaZ Techrical 1 [ 14.0)
530 Trades S0 [ T3 [ Trades 1 [ @)
600 Clagicad At [ 11.7) Gh2 Clegical 480 | TAE)
690 Labour 96 [ 138 52 Lakour 1 [ 01
Total 530 (1000} L L
[
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thre (3] in the protessional category, 1en (10) i the fechnecal
category, two [2) In the tredes category, teelve [12) in the
clericalisupport category and thres [ 3) inthe labour category.
This reveals an under representation of approximetely 5.1%
or 63 physically disabled parsons within the presant work-
forea (sea Char 2)
Regulation 53
(] “Goats and Timeiables™, a5 lollows
[} Goals, which shall be expressed N ruTbsars and
parceniapes, hof inocreasng the fepdesensation of e
larged or profacied groups ihal afe included in ihe
PEOGTEm. in thase sacions, unils, growpings., classidica-
Tions and lesals whare unded nepdesantalion has Dean
sfanikhied, @nd matabées, both shor and long tem,
e meating the establshed goals;
(i) Goals and lmelaicles. for the achisvemant meeal,
ghall be ool separgledy 1od aach 160get oF proleclsd
group that ts included 0 1he program, and for each
BECIce, urdl, grouping. classificalion and lavel whers
ungar representation has baen idenfified peraining o
Ihal groug:
(i) Goals shall b based on e estart of under mep.
resontation idenlified and on the availabiity of maem.
bars of the tarpel of prolected groups who are gual
dad, or who can become qualfed through reasonable
affards on the parl al the Sponssr Brganizalion, or aho
ary oligble or who can Decome sligibie IWough
raasonable alfarts on B pairt al [he sponsar arpaniza-
tign, fof posilions of places within the Sponsor cigant-
Tahon;
be] Tenstables, lonihe achevemen ol each goal, shal
be based on ihe anlicipated increase ard Gecrease
in I numbes of peopia within e Spanacd GrEanza-
tian, and Ihe anlicipaled Temaver of people wilhin the
SPOrEEal Gnganizat;
] Godak and limaelabia ahall be feassnable and Sas-
i,

17533 561 has idenlified a 20 year time frame in which 1o
attam a worklorce which s reflective of the currant warking
aged target group population. By the year 2004, SG1 hopes
o Fawe & 39% representation of women in all occcupsional
calegones, 11.5% employees of Indan ancestny and 7.1%

employees wilth physical disabiiies in its worklorce. Fluctu-
afions in the workdorce and the need for ongoing work 1o
ansure the mcoaporation of Affemative Action prnciples info
the work environment. are factors which were taken ing
account whisn dedarmining aporopeiaie goals and timedables.

17534 Established numarical goals are based on projeched
IEpAnEGh of Contraclion, projeciad vacances, abirtion, turm-
o, rdiremdnl and the dvailability o qualilied or qualifiable
Largel group membars. 198384 extamal hiring will e imited
et 10 recent ayolts and impandng lechnologecal changde.
Specific goals and limelables are dlustratad n Charl IV

Regutation 53
i) “Program Elemeris®, as lollows:

() Program elements desighed 1o pravent, elimanane,
o reciute disachantages hat ane likely fo be sulared
by, or are suMered by, marnens of the tangel or pro-
lscled grougis that are Included o the program, by
impriving ocppodiunilies lor such groups;

i} Program akments designed spocifically 1o addess
and remedy (ha underepeesantation of farget o poo-
iecied groups thal are inchided In the program as
idantfad pursuard i sechion 53l of these regula
ticns

FUTURE ACTIVITIES

1. Employment Systems Review

17535 The AMirmalive Action Commities intands 1o rovige

the entire empioyment system step by step o dentify the

causes of underrepresentation amndiod ouverconcantration of

the target groups. The review will encompass the fofowing

areds:

A, The recruitment precess and personnal and departmen-
tal procedures.

B. Selecton standards and procedures.

. Mob#ty systems, job progression, fransier, promations,
saniority, training.

0. Training and devalopment

Chart IV — Atfirmative Action Goals and Timatables by Target Group

{20 Year Plan)
Cuerrgnt
Targel Group 1083 Short Tarm Mid Term Long Tesm # (]
Teral Empiayesas 1343 1343 1343 1347
Tezal Famale Empleyess &2 853 G52 6452
{Ursdiais egeesented Cabsgoriis: |

i i 1 1 L 2 {3000
Managesmeant (excluding secralories) X3 ] ] 20 & LHRO)
Techrecal ] | B 3 144 {0y
Trades 1 3 B 10 i A8
Labuir 1 B " 20 i (=)
Magwa Empioyses T4 25% ol allnew hiras 154 11,5}
Diizabibed Employeag e v 10% of al now hinas 4 {71}

Mate: This char wil B feased whanover changes ooour in 5G1s workdoron (1342) and in tha targel group working age popuiation iguenes

9% 115% and 7.1%
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E. Wage and salary sliructuns

F. Benelits and condilions of employment,

G, Layols, recall, terminations, disciplinary aclion
H. Union confract provisions atfecting hese aneas,

2. Classification Review

17536 During the 1981 negoliations, a letier of understand-
g was signed by management and e union o eview he
job classilicabons withen e scope of the wunicn. The main
purpoes of the review will be fo detesming the realistic
minimum reguersments for each classification and the pogi-
figns in each classiication Areas of concemn which will be
addressad include: formal education, knowledge, skills and
abilities, equivalences (where appropriabe) and deasd end
jobs. The Aflirmative Action Commiltee has liled & sat ol
guidedings with the Saskaichewan Human Reghts Commis-
sian which will be used in thess classifications revews. A
rapoet containing the results of this reveew will be filed with
the Saskalchewan Human Righls Commission wpon its com-
pletion

Racruitmant

17537 1. Internal

a) The Human Resources Department wall &ssst olher de-
partments in recruitment and placemant of qualified candi-
dates figr both manasgement and in-Scope vacancies

b} The Human Resources Department = responsdile for es-
taplishing and mesmaining an applicant fow and inveniony
aystem This systerm will mainiain informatson on target group
applicanls, resumes and applcalions documenis, referal
scance, date of application and position appled for. Prior to
tiee filling of any positions, the epplicant inverory will be
consulted for pabential candidates. A saction in tha parscnmned
requisilion form wil be added to docwment the consulaton
wilh the appécation invemiory system. & repor idendifying
hiring. promolicns, terminations, lay offs, lechnological
change, and abofished positions, will be compiled according
to target groisps, depariments and job classilications on a
maonihly basis and submitied to the Affirmative Action Com-
miltee lor moniforing purposes.

17538 & External

aj The Hwsman Resources Depadment will be respansile
for devaloping an actve outrgach program, An activg re-
lationshap will be maintaingd with all organizations and inskitu-
lions regpresanting lasgel group members, Cutreach actmties
will inchede carear days, ddverlising i elevant media and
placing ok ordads with orginizaions and agencias imoived
in he pldcement o Egel Qroup memiers.

by An anformation sensce will be established for high
gohools, vocatonal iechnical ingikdes and universites, con-
CEMING (b opponunities with 5G| and required job qualifica-
tons, This will involve participation in career days and pre-
sentalions (o students, particulardy members of the target
Qroupes.

c} Followsng the approwad of this plan, SGI1 mtends 1o incor-
porete a wolunlary self-declaration form for farget group
memiers into their employment appication form. 'Whare

nacassary, SGI will asssst applicants in preparing loe indar-
witws and complating application forms

Drientation

17539 1. SGIwE providke an employas orentalion program

cdesigned (0 nroduece new employaes 1o the corporalion’s

witk gnwironmend, The contanl al this progran will fecus on:

al Benafts and compensation;

b Premobonad cppodunilios;

] A Bagic ongnlaton which addressas emplinngd Hdjust
] 1o the work amvronrmianl

dj A presentation Dy 1he union B0 each Sesson mvilving
IN-SCONe employees,

i is hoped thal a peogram of this natune will assist n he

rebEmion of Targed groasn employiaes

2. In ackditean, mamagement imvebeed in e empioyment pro-
CEs Such &5 recrntmant, Inbeniews, selection, replacement,
promotion, and rainmg, will De given ingiruchon in the use
of objectve job related standands in the seleclion, placemsm
amd fraining of all employess,

Human Resources Planning

17540 1. A comprehansiva human resourcas plan 15 Lur-

rentty being developed. This plan will include the kliowing

components.

a) Development and implamentalion of & Buman resourcas
inveniary syslem,

bl Devalopment al a mathad Lo idantily amplings polential
or talant cther than theough he perdorrmancs apprassal
approach.

c} Corporate iraining nedds as50s5mien

d) Edantification and desvary al appropriale in-house train-
ing.

a} Evaluation and co-grdingtion o the owerall corporale
training activities,

Career Counselling

17541 1, Career counselling services will be made avail-
able 1o SG1 employees and in particular bo marmbers of the
target groups.

Selection Procedures

17542 1, Training will be provided 10 s1af Merviewers re-
garding non-job relaled requirements and their impact on
palential candidales

2. Any curent o fulure employment tests which cannot be
ot vilichabed will b elirmingied. A B5l of ihe amployment
fesis curently being used by G| has been fled with the
Saskalchewan Human Rghls Commission

Technological Change
17543 1. \When technological change forces a displate-
ment of employess, pronty will be given 1o retain these

employees for oocupational categories whera thay are under
raprasanted.

Dv2063
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Employes Assistance Program

17544 1. An emploves assstance program has been in-
corporated info the work anviranmant at SGE The program
specilically deals with emplopes alcahol and drug abuse
problems, Considaration will Be grven 1o expanding the pro-
gram to accommodate araas such &85 mancial counselling,
marital counseliing and siress management, A copy of the
guidelines and proceduras wsed 1o admanssier Ihe employes
mssistance program has been lild wilh the Saskalchewan
Human Rights Commigsion

Day Cara

17545 1, While SGI recognizes thal the lack of adeguate
day care may create difficulties and hardships Tor target
group employees, il s lelt that & Shedy o5 feousned 10 delar-
ming the naad and leasibility of providing day care guring
warking hours,

Affirmative Action Awaréness

17848 1. Managemant and union will provice awarensess
programs foe SG1 amployees. These programs will include
information and education abou Aflirmative Action, target
group members and S51's Alliermalive Action Plan. in prepar-
i awareness progrants, an inkarmation kit and other educa-
tional aicks will be developsd By e Human Resources De-
partmant

Sexual Harassment Policy

17547 1. The Corporalion recognizes the smponance of
maintaining & work arvirenimenl that i iree of sexusl harass-
ment of a physical or verbal nature. A sexual haragsment
poficy has been approved by the SG1 Board of Directors and
fibed with the Saskalchawan Human Rights Commiggson,

Women

17548 1. Emphasis will be placed on rechuling women
Eoth imtarnally and estesnally for employrmen in the wnder
represanted occupational calegaorias

A managemant development program will be offered lor
woman already in management and Tor thass wormsn genes-
ally interested in tha area. The program will mciede cansar
awareness, skills assessment and idenfification of specific
fraining and educatonal nesds,

Persons of Indian Ancestry

17549 1, Programs of cultural awareness will be offered
by SGI Manggement personnel involved n the recruitment
and selecton of stall, paricularty for figh e supandsony
peersonnie,

2. Aco-opwork study program will be developed in conjunc-
e wath the Saskalchewan indian Federated College, o
comglement their program o Indian adrministration and man-
agement. Malive sludenis, participaling in e program,
could spend afernale semegiers ofl campus engaged in
paed employment (hal closely lollows and enhances their
academic siudes

3. 50GIwill make available scholarships 1o quaklied ndhidu-
als 1o encourage nalive Siedents 10 purkue relevant university

or post-secondany studess Adrmirmgtralee details e our-
renily being worked oul

d. 5G| will work pantly with governmenial agencies and o
ganizations o develop traming programs lor peopbe of Indian
native ancesiry o enabie them o meel the minimem job
qualifications. The Natwe Sendees Branch of Advanced Ed.
cation and Manpower, 5 an example of an agency which
will be approached.

% Employment reterral agencies mvalved in e o place-
ment of persons of naiive ancesiry, will be nobified when
wECAnCHES ocour at SGI

Persons with Physical Disabilities

178D 1. Organizations represanting persons with physi-
cal dizabilities will ba informad of avaiable job cpponiuniies:
Az well, thase organizations will be used to oblain inbarmaton
regarding employment support systems and bechnical aids

2. A physical demands analysis will be conducied in all
enfry el positions dacumanting the physical and envinon.
mantal requirements of thass jobs. Analysis of positions othwr
than eniry lewed posttions, will be caried out a5 The rosd
EeERS.

3. Training and pre-employment raining will be carmed oul
i Cofpunclion wilh organizalions knowledgeaDla in the gm.
playment nids of parsons wilh disabiliies

4. Educalinal farenass program:s will be conducied con.
Cpring U Cmpi it O persons wilh physical disabilibies
Topics may include mylhs and facts conceming employment
ol persons wath disabilities. sccessibility 0 ihe warkplace
and job aeeodmirmdd alicn

5. Scholarships will be macde avadable bo disabled Sudents
pursuing shudias n the nsurance, finance, compulgr Sci-
ence, human resourcas, admmistration &nd lw disciplings

6. The corpofation recognides hal (P rmdgior empioymen
barriar for most disabled peapla is the physical macoessibil-
ity of the workplaca. Therelara, the conporatin wll megoliale
o provide the financial resources necassary o make reno-
vationg which will enable reasonable accass and AcComemo-
dation to persons with physical disabilities. An ac0essilily
study is currently being conducted for all SGI buildings
ownad or leased. Efforts will be made (o énsune thal reacwa-
tions amd new consbnection is n complianca wilh (R ACoes.
sibility Fandards adopted by the Saskalchinean Human
Righis Commission,

7. Odher job barriers such a5 height of ing cabingls, space
betwean office fumiure and olher a5 1o tacililate the em-
ployrnent of parsons with disabilitios, will be idenfified during
tihe recmmand and placemen MOCESS

Maonitaring and Evaluation

17661 1. An imtarmal repoding System 1o contimually audi
the progress of SGI's Airmative Action Program will be de-
vesopad. The Human Resources Department will De respon-
shle for designing and implermenting this system. Reports
will be mainltaifuesd on a cument Dasis in each depameant,
position and otcupational calegary, Duarledy repodts will be
provided by eveny manager to the Human Resources Depart-
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menl and the Affaemative Acton Commiliee so that prograss
can be gvaluated. The joind unicnimanagement commitles
will manilor the implamentation of the Alfirmative Action Pro-
gram. A summany of 1he rapodts and records which 561 will
maintain ke monilknng purposes. has been Med with tha
Saskalchewan Human Righs Commission. All records will
ndicale e parsons andiof department(s) responsble and
accountabila lor acton takean.

Specific respongibibty and accountabiity of AHirmatve
Action goals of evary executive, director, manager, and
supandsor will be incheded in the managemen] perlormance
appraizal program. i should be noted that the completa
emoniloring process will not be fuly opsrational untl an auto-
mated sysiam has bean inslalled al SGI1L 1 is hoped that this
syshern will b funclional by 1he summar of 1985

Joint Union/Management Affirmative Action Commities

1TES2 1. The joind unipnimanagement Alfimative Action
Commitiee has been in exislence since July 1981, The Com:
mitige inlends o monitor and oversee the progress of the
Affirmatwe Action program on an ongoing basis. On
Mowember 10, 1983 a pint letter of approval was signed by
Management and Union Officials. This letter authonzed the
Affirmaltive Acton Committes 1o formally submit 5Gl's Affir-
mative Aclion Program to the Saskatchewan Human Righls
Cammission kor approval pursuant o Saction 4T of The Sas-
ralchawan Human Righls Code.

The 1983-84 Budget

17553 1. 5GI has allocaled and approved & minirmum of

$20,000.00 for AMirratneg Action purpases in 1983 This

basdget hag been approved lor actnilses such as:

a) Tranng

B} Educalional seminarg,

c]  Trevelling and brochures.

di Specisl sendces, ie. ranslabon services, technical alds,
caresr days and inlormation activites and scholarships,

Regulatcn 53
() Dhesigreation by e sponsar aiganizaton al 8 paison
io b redponsibie for ihe adminisinaiion of £ spacial peo-
Qram

17554 The President and Chiel Exgcutive Dificer, Mr. D,
Black. has hie gwerall responsibilily and acoountability lor
SGI's Alfirmatve Action program. On behall of the Presiden
and Chiel Exscutvie Oficer, the Vice-President of Human
Resources, Mr. FLA Warren, has been assigned the respon-
sibility and aocouniabiity for Adlemative Ackon. Ms. Dianae
Lemaire, Adminisiratve Assislant 1o the Viee-President of
Human Rescurces, has been appointed fo co-ordingle and
owersae the day o day implemeniation of 561's Affirmative
Action program. The joint unicn/managemant Affimative Ac-
tion Commilies will BEssuma responsibity for mondoring e
ongoing progress and development of the program

17555 The foregoing information indicates that the
developrend of 5G0s AMirmative Action plan has been a
thoroangh &0 eompredensive affort. Thes is dus largely 1o
the mard work of fwe joint eson'management Afirmative
Action Commiftes which as been working co-cperatively in

prepaning the plan since July, 1981, Although a member of
inbervenon addiesied the Saskalchowan Human Raghls
CofmimiSgion durmg e oral Begning, no atemols were mads
b have the program disapproved, Constructive citicism and
recommendatons were exprassad by the interegied panias.
However, overall the interested parties all voiced their sug-
poet and endorsemant of tha application

17556 On the evidence presanted al the oral hearing. the
Saskalchewan Human Rights Cormmission heraby formalily
grants approval pursuant 1o Section 47 of The Saskalchowan
Humarn Righfs Cooke 1o SGES Allirmabve Achion program. I
shauld be nobéd Thal in accordance with Seclion 47(3) of
The Sazkafchewan Human Fights Code, nothing done in
accordance with this progeam is a viskation of the Code

17557  The Commission would like to take the opponunity
to inform the applcant that Section 15 of Charer of Rights
and Freadoms condained in the Caenadian Constiuton,
coumes inte Borce April, 1985, Af this lime, the rights of both
physacally and mantally handicapped persons will receiva
constiutional prolection. For thes reason, programs aimead al
IFpronEg Empoyment opporunsties Ioe mantally  handi-
capped persons Shoukd Be congichEned o e weny nedr iulurg
by all employers.

17558 In order o engure the ongoing progress of 3GIs
Atfirmative Action program. the Seskatchewan Human Rights
Commessaon has esen it 1o =1 out the folowing ferms and
conditions. The Saskalchewan Human Rights Commission
haratyy approves the AMirmative Action program of the Sas-
kalchewan Governmant Insurance Corporation an the follow-
ing conditons

TERMS AND CONDITIONS

17552 1. Thal he Saskalchewan Govwemmen! Insurance
Corporation include in its 1984-1985 annual repaot o the
Saskalchewan Human Rights Commission, progress reporis
in ihe Toliowing areas:

&) The comprehensive employmant Systems review,

b) The classdicalions review.

o The accessibility study curently baing conduciad.

2. Thai the Saskatchewan Government Insurance Corpora-
tion prowide in As 1984 Annuasl Repor 1o the Saskatchawan
Human Rights Commission, tirme ramas for carmying out the
prograrm efaments. of thew Plan,

3. Thal the Saskatchewan Government Insurance Corpora-
tion submé to the Saskatchewsn Human Rights Commession
a copy of thair revised eamployment application ko foe fe-
WiEnk

4. That the physical demands and analysis repor, approwed
by the joint unicndmanagermnent Afirmative Aclion comemiltes,
b filed with the Saskatchewan Human Rights Commission
upon its complatsea

5. That any coniracts signed betwean the Mative Services
Branch, Depadment of Advanced Education and Manpower
and the Sagkaichewan Govemment Insurance Corporation,
be filed with the Saskatchewan Human Rights Commission
within 30 days of signing,
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6. Fegulation 42 of The Saskatchewan Human Rights Code
stpies thal "Every pamy invodved in the implamentation and
oparation of an approved special program shall repar to the
Commission by the 30th day of April in each and evary year
on the actions taken during the praceding yaar b impbemien
thes special program, on the progress ol the program, on
cEllcultes encoomiened Bomeeting the gonts of the program
and on any changas 10 th program il may be consicenng,

Natwithstanding the foregoing. the Commission may al any
firnay ricpuaes 1 and shall recaive such infomation as is deemad
appeopriate for the puposes of monilonng compliance with
thi approwd program. I, m ihe discration of the Commis-
sion, o is celarmengd Turigs inveshigaion is required, he
Commission may direct an Alirmative Achion Oficer o nwves-
tigate the progress of the speclal program and report back
to the Commizsion.®
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Saskatchewan Human Rights Commission
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L

Brent Waldo, Tim Owen, Christopher Goulard,
David Hoffer, Scott McArthur
and
Tha Engineering Students’ Soclety,
University of Saskatchewan
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Date: March 7, 1584
Filaca Saskatpon, Saskalchiwan

Befona: Pind Havernann, Auben Richert, and
Jogn Thersieingon

Milion Woodard, Counsel for the
Saskalchewan Human Righls
Commigsion

JH. Ciyne Harradence, Counsat lorthe
Engmnesnng Stedents’ Soclety al al

Appaarances by

Bummary: The Board of Inguiry rules thed rao isswes of the "Red
Eve." @ mewspaper requiarly pubfivhed by the Engineering Sm-
dems’ Seclery, ridiceled, befintfed, and mffromied the dignity of
wioren corrary fo Section 14 of the Soskatchevara Hirman Righrs
Codr.

The Board firds thar the fevo brswes comaln marerial which promote
wiodear amd demeqning trearment of women becaise of their sex,
aed rhis marerial congravenes Section 14 becawse i inferferes with
woumen' s Fiphr to squal enjoyment of educarion, smployment and
security of the person,

The Board finds thai e Sazkarchewan Moumma Rights Code, dmd
the Crandian Charter of Righis ond Freedoms, rtanirerﬁrhﬂu-;
ing of prowecitons for freedom of expression and profections
the equaliny rights of women, In this case, the Board [inds thar
thve murieriad af fsme imterferes with womea's eguality Fighes mad
in mowt protected by freedom of expression.

The Board orders that there be o further disseminaton of thee
ixsmey af the ‘Red Eve” and reguires the Socieny’s execitive aad
rhe staff of the “Red Exe' for the acodemic years [R53-84 and
198485 ro atend workihops arranged by the Saskatchewan
Human Rights Commiision. la addition, the Board orders costs
tar phe Commission for unreasonable gnd inecessary expense on
certmin hearing dayva,

I. BACKGROUND

17608 On July Sth, 1980, Kathleen Stome, Corresponding
SechMary of the Saskalchewan Action Commitlee on the
Stabus of Women and an Assistant Professor of Sociology at
the Liniwgrsity of Saskalchewan, Saskatoon, filed a complaint
against the University of Saskatchewan, Engineering Stu-
denls’ Socioty (hereinater called “tha Society”) et al, alleging
thal the publication — The Red Eye of the 3rd Ociober 1982,
filed as Exhibit P1, contained representations of women
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which ridicule, belithe and atharwise affront the digrity of The members of this Board were namead on the 17th Sep-
women In Saskalchewan conlrary to the Saskatchewan lambar 1981,
Hurnan Rights Cocde (hersinafter called “the Code’} Section

14(1}. 17613 The partes to an action under the Sas.ﬁmﬂl‘mwm
Mo persor shall pubiish o (iSpiay, oF CUSE OF DEri ko Hurnan Rights Code before a formal Board of Inquiry are set
be pubilished o displayed, on @y Ands ©F premises oF cul in Section 30 of the Code as follows:

i & newspaees, trough A felmasion oF radio broadeasing
stalion or any alfwr rogdcasing Jewea of in any printed
raatier of publicanon or by maans of any ofhar madium
that he owng, confrpls, disibules of s8N, any modice,
sigh, symibe, emblem or other represenlalion fending or
ikafy i benidl fo depvnar, mbogge o ciherwisg resivel the
enganant by any parson or class of persons af any fght
fo wehtict fast £ o Iy g enfitiend wnglar the lw, o which
SXPOSAE, O fevids [0 éepoese, [0 haireg, noicubes, Dedinies,
o oifwernige alronts e dignity of, any parson, &0y class
of persons or 8 geoup of persons because of hig or thair
raca, crded, religion, colpur, ser, mantal slells, phyical
ciEatiity, S nalonally, ancesiy oF place of argin.

This complaint was not satflad

17810 On 141h Agrl 1981 the Saskatchewan Human Raghis
Commission (harginalter called “the Commission”) Bunchsad
a complant against the Respondents regarding both the 2rd
Oetobar 1979 (Exnébit P1) and 27th Janueary 1581 (Exhibi
P4) ediions of The Red Eye. It was alleged that the latier
editions had also contravened S14(1) of the Saskalchewan
Human Rights Code. Thase complaints wara infliated wnder
S27(3) of the Code which siales:

Wifaarg the Commssion Nas reasonable groumnd's for Dabaw-

ing that any parsan has confravensd 8 provision aof thig

AEL, or any other Act SdmnEieed Dy e commission, in

respect of @ person o ¢lass of persons, Ihe commission

rrry iniliate 8 complain

17611 These complaints were not rasoled and the Com-
misson proceeded under Section 28 of the Code;

{1} Where the commission, o 8 DEFSON congucting an
o behall of the commigson, 18 unebde [0 effect

salfigment of the malier complaned of. the commission
St repant o [ha minisar and, i s discretion, may deecl
a formnal induivy inko the compian! fo haar and decide he
rnadier or, i ihe absence of 8 divechion by the commission,
e minisler may et stch 8 lovmal nguiny,
(2} A board of ingquiy shall consis! of ong or Mo persons
appaintad by the menistar fo hear ang decide ha cam.
it
{3} Immedialely aftar e appaniment of a beand af i
Guiry, [ha minatar shall communicite the namas of the
mambarg of the board fo

{a) e commission, and

(b e pavfies monfioned in ciguses 1) (&) ) and

ar
A theveupon i shalt be conclushely praswmed harl the
boarg was appenied v accovdince wilts fhis Aok,
4] The membiers of a bosvd of inguivy Sppoinisd Lndar
s gaciian shall recaie &1y remunacanion for ey ser-
wices and adowances lor nveling and ey BXpansas
that e Lisulenan! Govemor in Counctl may datanming.

17612  As aconsequenca, lhae Minister than rasponsible o
the  adminisiralion of the Code, the I'hl'ﬂ.l'&hlﬂ Aoy
Romarcw, Altormey General of Saskatchewan appoinied a
thrgir peprson Board of Inguing (herainafer called e Board)

11614 Tne procedures io be loliowed b
Board of Inguiry are sa8 out in 531 of the 43

{1} The pariias fo & proceading helors a board of inguirny
with respact (o any Comvant ane:

{a) tha commesson, wiich shal hawe 8 carmage of the
O

(b} the person named in e complpry a5 fhe Domplan.
ant,

fel @y parson named 7 the Complmn who is sleged o
v baen deall with conlrary o e provisons of fig Ach

{al any person named it the compdnnt who is afieged 1o
have confrevaned this Acl and

fa) any alfar pEvson specifed by Fur board, woan any
nobor thad fha baard mury doterine and alfer swch persan
has bean ghvan an oppodunty 1o be heard agans fig
Joinder @5 @ DTy

(21 A e copy of M Sovmpliry shall B Srnexad i e
nabon of the hearing thi o5 given & any Barly offar fan
Iy COTITURSION,

such a formal
belicnarg:

(1) Subyecr b any puideines for formal inguines thal may
be asrablishad by fhe COMMESON and o subsechons (2]
and (3}, & board of inguary may daefermmng ds own procd-
ae and may recaive ang acoepl Sy saEancr and it
mation on oalf: aficavil or offhensise fha 0 its discrenion
it consrgers AT and propar, whather admissibie &5 e
dence in 8 courl of law or nof, and e board of mnguiy
and each membar [Hanpo! fas ail fg powers conferrad
upan commissonars by sechons 3 and 4 af The Pubibs
nguras Act

(£} The aral gvidence fmkan Dafang J boaed of ngLary sl
b recorcipd

{3) Without restriching the genaraily of subsaction (1), a
toard of inguiy shall on a formaal gy, be antiied o
recaive @nd accemnt @videncd ke kv I purpase of eslab-
lshimg & paitern or prichice of resEfancs o o daragad
ov ol of any of e nphts secunad By thie Act, and ha
boang af Inguary shall be antitied i place any reliancs thal
if considers i and praned an SLch Swdenca and on any
mnwwﬂtﬂw Fadraihy in Avrsing &F s o8-
o

{4} Coumsal for the comvmssion i anfiied i pamicipals
m ay formal inguany i e SEme MAnner 88 oS Fep-
resaniing Ay pary hamds, ncluding the pghl o cail
audring And CAOSE-SLAMNG winesses a0 A A0dess
the board of gy,

U5} Ther boand of inguiry shal inguing inlp e malfiers com-
plained of and' gred ful apeaniunty ia ail pankas o prasent
SAgEnce and make represanatons, frough counsel or
affariise

(BF Whare, & e conciuson of an inguwy, the doand of

gy ncie thal M cormpdaint 1o wiich tha inguiry reimles
i ol substantigtad. ¥ shi oVemiss the compdant

{7} Where, & e conclusion of an imquiy, fhe board of
inipdniry ndla dhal Ma complaint & which ha npuiry nsales
i substandand on & balanca of probabsiibes, thir bead
may, slbeci i subsechons (B and [ 10), ardor any person
who has confraveneg @y provision of Mis Acl or any
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offusr Ao goiranssiarad by (e ConyTH22an, [0 0o any aol
or fhing fhat i dhe opimion oF the Doard cansivunes fat
Compiance with that provigion and 1o recidy any iy
Caused o ary perEon amd ko make COmpENEI T thenmior
inciuaing, mﬂmmwmmw#mhm
gL an e
fa) requiing thd person 10 cease conlraviming Ihal
prowsion and, &1 cansullafon wilfy e Sormmssion on
Ihet erral puposas Maraol fo Mk measus, ok
g adopdion af & progeam menlionad it sechon 47, o
Dt e SAME OF SMlAr COANEWenNio SOCLTng it
[ Ll

fln) PEGLAING (Al DS A MAKE SvaIADM I0 BNy Do
200 wyurad i Mal confrayanioen, on the hred reason-
abie occasion, any nghts, onporianiies o prvieges
har, in the oonan of the board of inguiy. Bve bevng
o wang baing denied the parsan so infared end mciud-
g, el Wit resincing e gamaraliy of s clause,
rvngtatement ¥ ampdoyment;

fc} requrmng that person o CoOmpenERe @y DeTsmn
e Byt Al condravantion for any or ail of the wages
and alfar banalits of which the parsan s ined was
depived and Sy expenses incured by I person
0 ijurad as g resull of the conlraverntion;

f) reqguirng hal parsan o make any compensan
thad the board of nguiry May CORSISET IVeoe, [0 any
pargon infured by thal confravention, far ary of aif @a-
arfronad cosfs of ablaimng alenative goods. senaces,
IcAihes or JOCoMmMOGEfion ang any Sxpevags cur-
fed by thir poarsan 50 nned 35 @ resul of the contra-
VERRACHT.

() Whara & board of inguiny finds that

(A} & pevson has wifuly and mckipssly confrmvenod
OF 12 WATLAY B0 recRigSSly contarvamng any orovisn
of fs Act ar any oihar Acl adminkterad by the com.
ITVESRON, OF
(b} the pevsen inwed by & coniravenian of any gro-
wision of thig Ao or any aihar Ach admimeheed by e
commission has sutforad in ragpect of fealing o gall-re-
EREC! a5 8 resul of e contravanian,
e bodrd of ingquiy mary, v adaibion o ey oifer oo if
fray makd wider subsaciion (7 onder the parson who
Rag coniravenad or i conlravening el orovieion [o ey
Sy COMPARSANon fo the DovEon inwned By Ehal conirgvern-

recy Ehad Bhe Bond of gLy may dehemmang, [0 8 masimwm
of §5.000

(9 Where an nguiny 8 based 00 § CompanT fegaroing
GiscreTananion on e basis of physical geabidy and the
board of mguiny finds thal the complant is substimhated
Dl Al i pramyvses or ciibes of the persan found fo
Dar ANZAoNG oF o huve sngaged in Ihe giscrminalion
impede physcal Sccess therslo by, o lack proper
Amenties ior, persons sullanng o he physical desabily
mal was fthe subyecl of e nouiry, the board all ingury.
shay, by ordev. 50 macale and shall ncivde N 15 onder
any recommendabions hal i considars aopronriale, bl
wherp the pavson jound 0 De enpagng A o & have
engaged m the discnmnation eslabitshes that e costor
buginess moomanmnce thal wow'a be oocasioned i the
prdvigion of Such amenihes o pinsical access wowid con-
situlE, ar the opition of the board, an undue hargship,
then [ma board of smouary mdy ol make an ordoer undar
subgacian (71

(P} Mo order made undiey subsechion [T} chal conlan &
ferem

{n) requiving the removal of an ndvidual frem a8
position i thin ndhwidual scosiied ermmpisamant i fal
pasition 0 good taih: or
(B requining e ewpuision of a0 occupand fom any
PG GCCOmmodaban if the socupant ataned that
POLEING BCCOTMOaion in good i

{11} Whara theve ang mavg han two mambare of a Boangd

of imquiy, @ decigan of the mayaniy of g membars of

ihe baard /s the decision of the boaml, D, i Ihe absence
of a8 gecision of the maponly. the decision of he chaipoy-
50N 15 vald angd Dindng

{121 Mo membarof & boand of inguiny bearing & comainn

shaV have fskor pad in any invesiigation or consdarahion

of the cormplaing ovide Fo Bhe hadding oF SRal communicats
oy or indinectly i relaioe 1o the complant with ey

person ar his repressciafiee avcesd upon nobes o A

pariees and opoosurty ke &1 parbes o paricipate, bul

M oarg mdy seak iegal sdvice noeoencant of e pa-

res &g 0 that case e aalura of the aohwee shal ba

Mace Anove M M PSS i oroer thal they may make

SUBTIESIONS 85 Lo e Ew

Miaithes the Commission o he Board established any
guidelings or special procidunes for the conduct of this ke
mal bngquiry.

17615  The additonal powers conberred on members of a
Board of Ingquiny sef oul in Sectons 3 and 4 of The Public
Incpuavies Aol are &5 loliows:

2 The commissionars shall aver the powes of Surmmaning
balore [hem any wiinessas, and of requiing L i give
dvidance on oath, or on sclemn affvmation  they ae
ersang Eallisd To alfivn it el maniars, and oaly’ or i
wrilag, and lo produce swch documents and things as
e COMITHESAIES ChEam raqusife Jo the Ll Mvestgancn
of e maers wmip wihich they 876 appoired. [ inguae
RES 7965 c 1% 53

4. The commissonas 2hal have iha sama power i an-
fovca the anendance of wilnessas and lo compe thim g
Qiva endence &g & vestad & any cown of recoed i chil
cases. ALSS 1965 ¢ 19 5.4

ATETE Formal Motice of Hearing was sent by registened
mail b all parias an the 2nd of Decaember 1881, Hearing
dates of the 2151 and 22nd January were 581 down, Earliar
allempls o sef dales in Movember 1981 whach would have
been mubually corvenient to all incheding Board and Counsel
for both partes wede unsuccessiul due o the unavedability
of Coumsel for the Englneenng Shudents’ Sociaty et al. Coun-
sl for the Socsety did not appear for the heating on the 21s1
January 1982 and the mattar was adjoumned at the reques]
od the Sociaby's President, Mr. Christophar Goulard, 1o the
Sah and 10th of March 1882, Thereatter the hearing confinuad
o the Jed &nd Gth days of May, 1582; the 181h day of Oc-
lober, 1882; the 2Tth day o . 19E3: the 2nd day of
March, 1883; the 215l 22nd and 2510 days of Apal. 1983,
The parlies agreed to submit 'Wiitlen Argument by way of
Summation. These were receivwed by the Board on e Otk
day of May, 1983 and Writen Arguments by way of Rebultal
were received from both pasies on the 17ih day of May,
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1883 Transcripts of the final days of hearing were recahwed
e b count reporter on the 141h day of June, 1883

17617 The profracted nature of proceedings can in par
be attributed to the edraordinary lengths o which the Boand
had to gat to meel the comnvanience of the respondent siu-
dents and their Society's counsel The learned Judge in
Chambaers addressang the ground of delay charged in the
Sociaty's second application for Writs of Prohibition and Cer-
tigrari in Ald sianed,

i royect ormphadically the complainl [Far Be Boan has

"ty [he Paaring o this marar ™ The sfodawl malenal

ads ma In I conirary conclusian § blame iz o bae

alrbuted o any parsan i g ke the Sociefy [par Weight.

J., Enginssrng Students’ Society v he Sackaichewan

Human Rights Commission, 30 March 1583 p. 16)

Two applcations to protibil the Bodand fram prociiding ek
made based upon the usual grounds that the Boand was
acting m exoess of or abusing the scope of B jrsdiction
and that the procesdings had been conducted in a fashion
conirary bo natsral justice or reflecting baas. These too slowed
ihe pace of proceadings. The first of these weara heard on
thie 30th of Movemiper 1882 by the prasiding Jedge in Cham-
bars i Saskatoon. This application for Prohibaion and Cear-
forian was dismissed on echnical grounds sathes han on
ils muwils. Thi Syl o causs ol Wids had been drafled nam-
ing Thie Comemiggacn rather than thie Board as the body 1o be
stopped from proceeding. The Commission was a pary 10
the action and not the tnibunal hearing the action. This appli-
calion was dismissed

17618 The secomd application of Writs of Prohibstion and
Ceroriari in Asd thereol was heard on its merdts and the
learmad Juwdge in Chambers did nol find any of the grounds
substantiated. Consaguenily he isswed an ordes desmissing
the appication on the 30dh day of March 1983

17619 These events bear repetifion here since it has laken
fresn the Sith day of July 1980 and the 14th day of April 1981
writil thig dabe for the maliers complained of io be adjudicated
upon. The Board echoes the observations of the learmed
Judge in Chamibers contained inhis judgmant with respect
to the second unsuccessiul apphcation for Prohibédion,

| @sprassed my conce and oEmay dwing angument as
by Mo Jamgrts of fima if hag taken the Board of Wnguary fo
deal wirh the Commissons’ complants The persons
agoneyed by the pubicabon and mambers of e Sochaly
ang ngd M ony pevsons alipcied’ by the delry, The com-
munily as & whols it afscied if il mambars suspsc! hal
civarges of Sexism, FAcEm of whaleves Canicd De irvest-
pared and dsfermined pramplly By mbunals crealed i
inat specilc punpose. Fulure boards, givan the fsiany of
fhaga proceadings may e batter. The off rapsaled stata-
mani Mal fustics galayed i Lsice canied 5 No ess appic-
ahip i admindstatve and Quas udicial bodes than o
Cowrts of frw (per Judge Wrighl, Engineering Shecdenis’
Society v, the Saskalchesan Human Rignis Commission,
30 kMarch 1983)

17620  Given the present powers of Boards of Inguiry under
the Ciode, the prevention of a repalition of this saga will ba
in the hands of Counsel bor the padies. Coungal's cooparation
and courtasy is absolutaly essential to the functioning ol such
admimistrative and guasi-judicial bodies.

[Il. THE COMPLAINT

17621 The Board is charged with hearing and decsding on
ihir balance ol probabilibes whether or not the comglaint by
the Cormmission is substantiated. The cormplaint liled betane
i Board as Exhibit P3 reads as follows

COMPLAINT UNDER PART Il OF THE
HUMAN RIGHTS CODE, 1979

1. THE SASEATCHEWAN HUMAN RIGHTS COBMMIS-
S0, with its hoad cffice located ai 8th Floor, 224 - 4th
Avarue South, Sackaloon, Saskaichowan, telephong G-
5052, hereby infliates & complan against Brent Wiakdo
and Tim Crvpn, Past Presicdenss, and Chnstopher Goulard,
Progident, all ol the Engingering Students Socialy, and
Soolt Mcdsthur, Past Editor and David Hollar. Edear of
the pulblication “The Rod Eye” and against Christopher
Goutard & reprosanlative of all memibers of the Enginie.
ing Sudents Sockely with ollices Iocabed &l Room 3021,
Cadaga of Engineaning, Univarsty ol Saskalchewan, Sas-
kaloon, Saskaichewan, lelephans 343-5352.

2 The viglabong ook place n oof anound iha
moanihs ol Seplember and Oclolber, 1979 and in o argund
iha monih of Janeary, 1981,

3 Tha complaind allpges that woman in the Province of
Enh‘.'iknﬁ;rﬂm wong discriminaled against becawsa o
Hhatsie .

A, The paticulars of (he slagad violalion ahe s iolows:

That in or argund the monihs of September and Ocipher,
1979 the respondents publshed or caused o be pub-
lished i @ neraspaper or prinded matter daled Ochobar 3,
1578 enlitled “The Red Eye.” which the respondants own,
contnol ang Gsribule arlicles, notices, symibols and olhar
epeesmnlations that rdicuia, belitthe and ofhanwnss atinond
the dignity ol women becauss o their sax,

Thaa in or ascund e month of January, 1981 ihe respon-
denis publahed of caused i e pulblished n & newspaper
o prried matied whilh was undaled, Deaing the haadine
“Woman |Inlerior to Engirsers,” enidied “The Red Eve,”
whecin tha responcants oan, Conirod gng digirdute arhcles,
noticas, symidois and olther nepeesantations that ridcula.
rwmm;ﬂrmlm-m#wm

thesr S,

Eachof 1ha above copies of "The Aed Eye™ wene ceculaled
throughous the College of Engingering and Linivessity o
Saskaichraan campus by baing placed atmany and vat-
Gus places whena they could e picked wp by passeds-ty
wilhau champe

It g Alleged (Al by publishing o causng 10 e pubsshad
the gaid editicns of “The Aiad Eye” deschibed abave. n
Tha manneer aforaaasd, the fespondents hase violatan Sec-
tion 14(1) of ;i Saskalchewan Human Rghts Code

This aclion i5 intaled in pad a5 a class astion by tha
Sackatchewsn Human Fights Commission pursuant 1o
Sacton 2T of (he Saskalchawan Human Righls Code,
" fespact of s woren who s residet in he Provincs
of Saskatchewan and in mespect of &l membeds of the
Engneanng Studers Society 88 represantad By G-
ophar Goulard, Present Presadent

DATED AT Saskatoon Satkalchewan on Aprd 14, 1081
[ Signed)

Kan Morman, Chiaf Commigsionar
Saskavichewan Human Righis Commissan

a6
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17622 Tha Complaant aleges violations of S14{1) of the
Conter

Mg parson shall publich o ASplay ar cawss oF Sanmr ip
be pubiizhed or displayed, on any Jands of DIEMIses o
i sy, Daugh & haknasion oF Faaio Bromacashing
shaticnt o Arry ather Broadcashing dewvics oF in any prnfed
maler or pubWeanon of By means of any afar medium
faar be owis, comdeols, diaftbules or sels, any nolio,
Sipn, Sl amibie O aier reoraseniaton lsnding ar
ity fo tand o daprive, abndpe or alhensize resinicl the
enpmarant by any pevson of cliss of persans of any rghs!
fo which ha is or they e entitled undar e lew, or wihich
Exposas, oF lends i axpase, & hamd, rovcules, beiies,
oF affarmise SIoNTs the dignily of wy pevson, any class
of gargans oF 8 group of parsong becanss of S or fher
diaahily, ape. nabonally, ancesiy or piace of ongin

This complaint requings that lwo categones of questions shall
be datesminaed

Category A

17623 Does the material ndicule, belitle and oltherwisa
alfrant the dignity of women? In paricular.

i} Did matenal in a newspaper of prinled matter dated
Oatober 3rg, 1979 entitied The Red Eye (Exhibd P1) contain
aficles. notices, symbaols and other represantations thal
ndiculed. belitied. and afronled the dignily of wormien b
cause of their sex?

i) Did maberial in 8 newspapar or other prinbed malber
dated January 27, 1981 antitied The Red Eye (Exhibit P4)
contaln articles, notices, symbols and olthar représentalions
fial rediculed, belittled and alffonied the digndy of women
because of their sax?

Category B

17624 Did the Respondenis publish or conirol of own or
disiribade e abowe rmalgnal? In paricular:

i) (&) Did the Enginearing Students’ Sociaty at the material
tirme; (b did Brenl Waldo as President of the Engenesaring
Swudents' Society al the material time; (c) did Chnstopher
Goulard as President ol the Society al the time of the com-
plaand was made al the matensl e, pullish, or cause o
be publshed in o anpund Saplemibar or Oclober 1979 &
nepaspiper OF pimed matter dated Oclobar 3, 1979 enlitled
The Aed Epe which they owmned or controlled or distributed
throughcut the Coiege of Engineering and the Univarsity ol
Saskatchipaan campus in Saokatoon in wiolation of Saction
T4{7) af ther Cod?

iy (@) it the Society al the material tme; (b) dd Tim
Chien, President of the Engineering Students’ Society al the
material ime; (c) did Christapher Goulard as President of
i Society at the tima the complaint was made at the maderial
teme, publish or cause bo be patilishad in or around Jamean
1981 a newspaper or printed matier entitled The Red Eye,
dated January 27, 1881, wheth thiy owngd or controlled or
distrbubed Ihroughout the C3lage o Engmm and the
Universay of Saskalchewan campus in Saskaloon i vialation
od Saction 1401) of the Code?

Sacton 27(3) of the Cools

(3] Whare ihe commigsion has reasonable grounds lor
Dalaangy hal ary parson as convavaned a proneson of

this Act, or @y aifer At admeisiansd by e Commissaon,
i respect of @ pereon or Class of DErsons, fhe COMYTISaan
may intEe & Complan

pmpowars the Commission o ntiate a comglaint on behalf
af any parson or class of parsons. This CLAGS Ol Persong i
this complaint consisls of all woman who are ressdant in
Saskalchewan

17625 The requirements respecting class achons in Sec-
tion 12 of the Regulalions made by the Provincial Atormey
Gieneral under Section 46 of the Codle do not apply to com-
plaints mtiated by the Commission under Saction 27(3) of
the Code. The arguement that they did was made by Coursel
for tha Saciaty in his Witten Argumeni. Tha Board delarmined
that the Commission was the Complainant and theratore,
that the class action requirements did nof apply. This powar
1o infliabe complaints of its cwn malion basad on reasonable
grounds is clearly essantial 5o that the Commission may fullill
ils objects under Sacton 3, its statutary dubies under Section
25 and il5 responsibilibes [ the Minister of Juslice undar
Section 26 ol the Code.

Il THE LAW

Category A: Does the Malerial Rigkcute, Belittie and Other-
wize Atlront The Digrily of Women Becausse
of Their Sex Contrany bo Secton 14(1) of the
Coda?

1. Interpratation of Statutes

17628 Provisions such as Sacticn 14(1) of the Code have
Bean a pad of the ragirmes of anli-discrimination legisiation
tor forty years. Discrimination by means of notices, signs,
symbols, adveriserments, massages and other forms of ma-
terial was firsl probibited in Canada in Saction 1 of tha Ontano
Racial Dvscrirmnation Act, 5.0, 1944, C51, Saskafchewans
Bl of Righis Ao, 55 1847, G35, Seclion 14 was the noxd
pisce of such lagislation, This Seclion was repoaled and
replaced by the Saskalchewarn Heman Rights Code, 5.5
1979, 524.1, Section 14 of which is the basis of the prasent
eormplaint. Legistalses have thus recognized a social in-
berest b0 D probécied by the enlorcamant of buman nghts
of this kind for some time

2. Imterpreting Human Rights Legislation

14627  Counsal lor the Society submilted & wilhen argument
ihat “mere & me defimiion of wial migh! rdiculs, bealiitle of
othersase affrond the digrry of wemen”™ {p. 12) and that *Sec-
tiorr 14 af the Code lays down no guidaines”, which might
assist the public in determining whal might conravens tha
Code. The Board does not accepd these propositions,

17628  Tha lollowsng principée of Constructon appesars most
apposite in defermining the law in this matber,

Today M i ondy ong princiie or approach, mamely,

e wavcle of An Acd ahe o be resd 0 fheir enling corset,

i e grammabcal and ondinay Sense, hanmonously

Wit e Sefamsd ol the Ao the obact of M Act, and ife

mennhon of Paviament (EA. Dredger, The Consirucion

gl Rahdes. Bultarwoiths, Tomnko, 1974) o 87
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Paragraphs 17629 - 17635
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17629 The comext in which the Code should be inerpreted
i5 set oul briofly below. Section 3 of the Codle states:

The obyects of fvs Act ang

{m} bo promote recogmition of e infarant dignity and the
agual inalianabla rghds of all rmemBers of the Auman fam-
y, ang

{t) fo further i Saskatchewsn thal every
pareon is free and agual in gty and rghis and fo ofe-
COTaS Ay STnane aveCTTREIN.

17630 The stalutory dubties of the Commission amglily this
conbext furthar as Mr. Justice C.F. Tallis obsarnad:

170 Linger the Code it work al the Commisson s
Ao Himided 1 insifuling prosecutions ior walalions or mirk-
N COMmpenaaton awands. In my opnian, he coda, whet
ipoadd a1 &5 8 whode, reflacts the pubiic s Qroming inlengs!
in human nghts. This 5 usrated by the Stfulony duliss
imposed on the Commisson under Sechon 25 which
reads

Thie Commissian sfall

) foraard 1R prncpis [Ral avady parsan @ eg ang

equal i digraly and aghts without regand fo s raoe,

crpad, ralgion colour, Sax mantel afalus, physical diga-

bilty, age. malionaliy, ancesiry or place af orign,

(b} promols an wngarstanding and accopfince of, and

COMPAENCE willy, this Ack:

fiop oeveiog and conducl eduecationsl IVograms desigmad

o phminate dscrmnmiany prachices relaled o he race,

croed, relgion, color, Sew, marilal sfalus, physcal disabs-

iy, age, natosakly, anceslny of pace af ongn of @y

parsan oF Clisd of DeSens;

fall avsearmials Namaon nd premate undersianding

of the isgal rghis of residants of e province and conduct

UG VOO i Ml eSOt

{@) famhar e prnciphe of the apuakny of apparinitas for

DErSens, &g egualty i the exarcise of Me bgal nghls

of persons, regardiess of their stahs,

M conduct and encouwage research by parsons and i

m actively engaged in Ihe Beld of pramoning
fman gl

(g} torward the principle that culliral dhvevily & & basic

fwrnan aghl and undamenta! human waue (per Talis,

JA i Pater Glendinmng v. Corpaal Secwty of al[1083)

CHA D, 1355, pp 1356-8)

17631 Counsed for the Commission m WAllen Argurmsn
wiged the Board to give the specilic words ol Section 14(1)
iheir plain meaning in the conbext of the egislation in which
they appear. He suggested thal the words, “ngicee, balitie”
and "alfront the oignity o ana words of “common parlance”
with “commanly understood maanings.”

17632 The Board addressed idsel o the problams. of the
literal method of construction, E.A4, Driedger, in his practition:
ara’ work, The Construchon of Staites, Bultarworths, Toe
ronto, VE74 slabes:

i constauing Stelules we may SUT Wil e pringiple fad
down By Lord Winsielale i Grey v. Pasrson whang he
sand ihad in conafruing wilte and indead Stalules, and af
wrtlan MEULTantE, the and orolingry Sense
of wonda /s adhered fo,” and than as Civel Justice Tindal
sakd in fha Sussax Plarags case W ihe words of e Satle

ar i famsaivrs precise and unamihpuous T no moe
can Be necassavy han o IS WOYEDS A [Fasir
rdural ang ordingy sensa” (p. 3}

17633 An examination of the Shorfer Oxford Dichonary
{1973} and the more basic Websler's New Collegiate Dic-
tionary (1881) definilions of the words “ridicule, balittla, at-
front,” and “dignity” lead us to support the submission tha
these words are nol technical 1erms o lemms of ad. Intha
conexd of the Code they have their usual and plain meaning
Tz words of Lard Aaic i Brunes o Cosens [1973] Ac 854
#l o, 851 ang insirucive;

The mreaning of an anaVnary word of fwr Englizh fnguage

i fal & guashon of aw The proper conslrucion of a

sfanse i & queshon of law (f ihe conteul shows fhaf a

WV 13 LA i A0 urosi sense e Couw wall delanmsng

O WOREE Wit pha s sanse s

1FER  In thes case the words are nod unusually used. The
Board accepts the submission that it doas not need 1o make
& determnalion o maaning and that the ordinary dicbionany
dafinitions will sullice, Thede ame as follows:

“ridicula™

[. Torevidir ridicidous 2. To frsal with ndicide or mockery,

i mads fun of, dewde, laugh & (Sharder Cieforg’ Emgiiah

Dvctianary 1973, p. 1850}

I The acl i exposng b Eughteds: 2 1o make o of, do
make @t phyec of Bughier | Webhaner's Maw Covegiale
Dictianary 1981, p. 288

=il

1. Todrnimsh i size 2 Toowat 3 Todeoreciale| Sharer
Owfand Englieh Dichionary 1873, p. 178)

1. fo cawse fo seam il or leas. 2 deparage | Websher’s
MNew Collegiarg Cherionary 1981, o 1000,

“afiront”

1. To insull fo e face or spenly. 2 To pud fo blugh, o
causa fo feal ashamed 3 To face n defisnce, confronl
[Shorter Owiong Englsh Dictionan: 1973 p. 34),

1. fo insuif esp. lo the face by bahavior or language, 2
fo fice i defance: hoancounter face & face, 3 o appear
d&ﬁ?hﬂw1ﬂmmaﬁmcﬂﬂa§.ﬂmnﬂm1m1,
&

“digrity”

Wiorthy, the gualiy of baing woey | Shovrer Croord English
Dhenionary 1973, p 549)

1. the guakty of sfiskg of being worthy, honoved, oF a@s-
feamad, 2 high rank, office, or postion: @ legal e of
b or hondye, 3. Ivmal resanee of manneT oF
{ Wiahisfer's Mew Calagiate Detionany 1981, p 318)

17635 Addtional guidance on the methods by which pro-
wigions of Human Rights legislation cught to ba interprated
50 &4 [0 aliain thest objacts was slated by the Saskatcheswan
Court of Appeal in 1950 with respect 10-an appeal conceming
the Saskalfchewan 84 of Rights 1247 In Smartv. Livet!, 1950
TWWHR (M5 49, Mr. Justice Gordon stated:

Surch an Aot % this encaivouTing 10 QUaranes i averpone
in e Province centain basic rights should be gven the
widiest possible infevpretalion. This Act gives nghts which
D0 0 ihe vary foo of ow demacralo instlutions and an-
Buras Drolechon [0 peveons who Ard andeaveunng o canry
U Thar owr fegal obikgations (p. B5)
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17636 This principhe for the interpretation of Human Rights
legiziation has lound contemgoran suppo from Br. Justice
0.C. MacDonaid in RE: the Atforney Geners! for Alberts and
Gares st af (1976) 67 DLA (3rd) 635 al p. 650 and Mr.
Justica Thurcw i the Attomay General of Canada v Cana-
dian Hurmar Rights Commission (Federal Cowrd) 1980,
TCHRA DV,

17637  The Code like other Hueman Rights kegiskation is not
penal kegislabon o be namowly construed, The wards in
Section 14(1) “ngicule, befithe, alfron, ” and “dhgniy” ang to
b e thenr plain mesmng 50 85 1o sifect e objacts of
the Code set out in Section 3, and the statulory duties of the
Commission as sel out in Seciion 25, The Constiutonal con-
tewt i which Human Righis legislation should be interprated
further includes the Canadian Charer of Rughis ang Free-
doms under Part | Schedule B of the Caneda Act 1981 in
genaral; and the objecis of such relevant intermational Human
Rights Cowvenanis io which Canada (s a party. In this matiar
the Covanants of special melevanca are the [nfermaliona
Coverant on il and Polifical fights and the Optional Pro-
docalio th Inbesnational Covenan towhich Canada became
a paty on e 19th day of August 1976 and the commantion
on tha Ebrmmation of ail Forms of Discriminalion Agains
Womean which was ralified by Canada with Saskatchewan's
congent i 1981

3. Freedom of Expression versus the Prohibition of
Discriminatory Notices, Signs, Symbols, Emblems

and Other Representations in Media of
Communication

1763 Counsal bor tha Sociely submillad the argumien thal
for the Board 1o lind the ediions of The Red Eve Deloe il 1o
b in vilation of S14(1) was a restriclion upon fair commen,
and “freggdiomn of publeghon” and was “Improper coneor-
ship,” and “fodaly confrany fo the basic aghis of freegom of
axpession no malter how offensive, dislastel, vulgar ar
dacking i men [(Wnitten Argument, pp. 18-18).

17638 Legisiatures when enacling Human Rghts provi-
mmlhatypa ambodied in S1401) B the Code have had
the cifficult task of reconcing two competing social inlarests

17640  One social mierest ks represanted i tha fundamantsl

freedom of expression $e1 ol in the Constitution under Sec-

tion 2(b) of the Charter of Righis and Freedoms as foliows!
i) Freadom of thought, baiisd, opimon and Bxpreeon,
nciuding feedam of Mhe press and offer meska of com-
mumCahons

17641 The Ciooke S5 oul simeanty worded provisions in
S5 |t statles

Evavry parsan and every class of pevsons shall, under ha
i, @m0y tha rgial o fepedom of exprasson ihrough ai
means of communicalion, nciading, withoul Amitrg the
gengrmily of dhe Ipregong, the arls. speach, e press or
g, hpknagsan or any other broadoashng device.

17642 The other social ineres! & represented in equaliy
rights, such as the right nol 1o be discriminaled against on
the basis of crileria such as one's race, national or ethnic

origin, colour, religion, age, mental or physscal disability.
Thesa rights ang $¢1 out in 315 of the Charfer as follows

(1) Every indivoual & agual balfove &0 under ine s
@ has bhe nght fo the equel profecion and sous benafit
o 1o Lawe withow! discrimingtion and, i paiculsr. without
discriminalion besed on race, nanonal of ehvc ongin,
colpur, religion, sex, age o mantalor piysics’ avsabiily

(2] Subsection (T) does nol preciuge any 8w, program
or gy Ihar has as s objoct e amalarabion of comd-
tons of gisadgvantaged indnwauals o groups neiugng
those thal are disadvaniaged because of mce, natanal
or alfmiis origin, colour, FeAQAON, SE. apE o maal ar
Pyl disabitly.

17643 To re-inforce the need (o balance compeatayg nghis,
Sections 2 and 15 are on tha same [caling n the Charer,
nedther prevats over the olhar

17644  Inthe Codewe lind Sedlion 5 and anfi-gscnminaton
of equality rights in Seclions 9 to 19 in Pan |l including
Saction 14. Section 14 is clearly intended o co-axst in parity
with Saction 5 i should also be noled that Section 14(2)
aupressty stales:
Mothing M subsachion (1) resircls dhe righl i eegom of
speach under g law Lpon any Sulyect.

Tarnopolsky comments on exemplions of the Subsection
14(2) variely
Although is examplion fas Boesn included om fhe be-
girning, since the Onlans Racad Discrminmton At of
Toud, if i .wmammmrmm
revely axfilis axcassivg caulion and is probabily suger
foous (W Tarnopolsky, Dicrmingtion and (he Law,
Fazhard DeBoo, Don Mils, 1962, p. 330

17645 The reconciliation of (he social intérést in the free-
dom ol expression and [he social interast in ihe anforcemant
of righls guarantesng equasty of frealrmen for all is some-
limes accomplished through restriclions on the scope of the
Ireedom of expression by lagisiative and judicial means. The
phrasa “under fhe law” in Secton 14(2) clearly acknowladges
this type of restriction in the Coge.

17646 Counsel for the Commigsion survayed the nalune
and scope of thesa rastrictons estensivealy. In the realm of
municipal taw at the national level it was argued thal Section
2 of the jundamental freedoms section co-gxisls with Section
1 of the Charter which employs the Tollowing restriclon:
Tha Canacian Charfer of Rights and Frewdoms guarantoes
e nights and lresdoms sef oul /1§ sulect ondy fo such
ragsonable (imds prescrbad by iFa as can be domon:
sfrady fushfad n a free and democralic sociafy

17647 The Board accepls the proposition that the Code
was consistend with the Charter and that both protecied tha
sama compeling social interests 1o which we have refemed,
Different techniques for drafting those protections and re-
sirichions have been adopled and that is all

17648  In the realm of the Intermational Law Covenants by
wihich Canada and Saskatchawan are bound, the competing
social interests ara no lesa eviden
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17643 Mr. Justice Tallis in SGlemdinning v, Scowhy ef &
(1983} 1CHRR V1355 emphasized the impontance of com-

pliance wilh the mermatonal commaments Canada has
made in the area of Human Rights. In paragraph 11701 he
slates:

n my codmon, [ uesiion cannol e aopwpned wilholt
refanance [ e neliWond seivng of e Comnission
and ithe Bowra of inguiny conanifuled thers under [sic], in
marg recent imes neve has Bean o marked shit in am-
phasis ko human aghts, nod only af the provincial ang
rahional v, Bl Sleo Al e nfemanional el As g st
ing point. | would make nassing relerence io the “Infama.
henal Covenand on Cail and Fodlical Rights and the Op
hanal Prolocad i tha Intarnational Covanant, * wfvch was
aopgied Oy the Uimfad Naliong Assambly on 16iF De-
comber 1865 and which came o elfecl an e 2%
March 1976 Onife 16 May 1976 Covenuanl and its aphonal
Protocod with the same taking affect it Cansd o the 190
Apgust 1976

17650 The Covenan! approaches the reconciliabion of the
freedom of expression with eguakty nghis in the folowing
faghion. Adicle 19 of the Covenant provides:

I. Evaryane shall have the rghil 1o hold opsmvons wihoud
inletarance
2 Everyong shall have e right fo freedom of expras-
sions. fhig nght shail noivae reedom o S8ak, recsve &g
impart smiemation and ieas of ail kings, regarciass of
fronfiers either oraly. (0 widng or in grint. in the farm of
an or ffhvough other madia of s chaca
3 The exercise of e nghis prowoed for i paragraph &
ol #hig arlicle camas with  spacial dutes and respon-
sibthes 1T may thanefore be subyact io ceran resinchons,
b dhese shal only be such 85 are proneded By faw and
g NECEsEaTY,
&) dor respect of the nghls g rapuianons of pbhers,
(o) for the prafechion of nalonal securiy or of pubic
arger, or of public hemth or movais

1TES1 Al all three levels of the law al the provinctal nihe
Code, at the national in the Charfer, and at the miernational
in the Internakional Covenant on Chal and Pollical Rights,
the Board is bound by legislalion which promofes both the
freedom of expression and egalifanan righis such as those
prohibiting discrimination on the basis of sesx. Such legislation
in gach instance places resinclions on the lormer i further
thi latter type of social interest,

17652 Statubory and common law limiatons on ihe eadom
of expression in Canada are numarous. Thasa milations arg
bz b found in the law of defamation, the law of contempd al
courl, the law ralating to election campaigns, the law ralating
bo commercial speach and the CRT.C's adwerdising
guidelines. Restrictions conlained i the Canadan Crrning
Code R.5.C. 1970 C-34 refate 1o sedition Sachons 60-63;
datamatory libel Sections 261-280; hate propaganda Seclion
261{1) and {2} and ocbscanily Seclions 159-164. Thi law
redating 1o human nghis among cthars constiluies yel andihar
exampla of such legislation

1T6E3  The courls hawve enuncialed lasts datemining when
Some righits may be abrogaled o protect othes nghts. Coun-
sal for the Commission raviewad the perlinant casea law for
the Board.

17654 Proe fo the enecimend of the Canadvan B of Rights,
the Courts had 1o epell out the rafionale of lundamental righis,
such as fresdom of expression. The classic decision on free-
chom od expression was the relerence Re: Albanta Legisaion
[1938] 5.C.R. 100, The Social Credit Government of Albaria
passed gislation o restrain editorial commenltary in the
pecwindial newspapers. The Supreme Court of Canada had
i congicke whathes “An Act 10 Ensure the Publication of
Accurale MNews and Inlcrmalion” was ulbra virgs the powars
al ihe prosvincial legislaure under the Constituion estab.
lighed by the Britsh Nonth Amencs Adh 1867, Sectons 91
and 92, Mr. Justice Cannon oflered an explanation of ihe
situations n which the freedom of expression and discusson
ig prodected and thooe when 8 may be abnogated:

Linger ive Brnsh syslem, which s ours, no poifical party
can arecl a profbalory barner i prevent elpcions peding
e CONCaT Bhe Doty of Il govarnmant. Frag
charm pf CiSCUSSNT (8 BESAnyal 1o antiphtan pubic apinion
N & democtatic sians; 4 cannd be curaved wilfoud alfesr-
ing the rghl of peopla io be informed Ivough sowcas

of govamimant concamng manars of pubilic
wfarael (o, T45]

He conlinuad, adding & qualification to this principle & tha

final nes al thie quobted passage:
Ag sfaled in dhe prawmbie of M Brish Nodh Amenca
Act, owr Consfifuban i and will remain. unkess radcally
changed “smilar i prnsipla o hal of Ine Linifegt King-
dam, © AL Ihe b of Confaderation, the Linfad Kingaam
wis A democracy. Democracy camaf De mainfaned with-
oul s foundation: ee public oivon and free discussion
dhroughoul the nalion of those matlers affeciing Me Safe
wilfain Magse Mrmils sed By M Crming! Code and fhe Com-
ey Law (B 145)

17655 The social interast n freedom of expressaon bes in
its contribution to e ful and free analysis of gowernmen
pobcy, endghtenad public opinion and the tecilifaton of the
citizenry to enabde them o attack the oparation of the major
instilutions In the democratic stale by democralic means.

17656 In the same pedgment Chied Justice Dufl qualified
tha right of freedom of exprassion precisaly to allow lor such
restrictions as are conslituled by Sacticn 14{1) of the Code;
The Agil of public aRSeiRESIon & of cowse, sutyect ko Bl
raafieions thase based upon Consdarannns of decsensy
e putic order, and ofars conceived for the protecion
of waroug priats and pubic inferesls will whvch for exam-
Dk he lgws of delimaton and sedhon SE concemed
in & word, fragdom of dISCLESI0N MEans Ao quota (e wonds
of Lovd Wnght o1 James v. Commonwaait of Ausiata
Treadam govarned Dy dae T (p. 133)

TTEST A fuller wversion of Lord Weghl's words in James .
Commomeaalth of Ausirala [1038 A.C. 578] iz &t loliows
Fomg " i dsll a5 virgoe and indelovminate . Freg spaech
cges nol men ee spewch, I means speech hedged o
By all e lvws aganst chEirmation, blesphemy, sediion
ang sofonth, § maans famedom govamied by lin{p. 527)

Section 14{1) Is an example of such law.

17658  Further realfirmation of such tests and gualifications
ware macde by Chief Justice Rinfret of tha Cownt of
Carnacy it Boucher v, the King (19500 1D.LA. 657 ai p. 666,

40
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These observations ane partculary relevant to the submis-
siomg made by Counsel for the Sociaty on pp. 18-18 of his
Wiitlen Argument regarding the scope o freadom of expres-
gion, Cheed Justice Rinfret stated:

' wtaciked ol ik B MBS BOyDeal hosannar wikhoul slaing
sl fa fedped frasdiom as beences /& 4 dangarous ey,
Obnviowuly, puwe criliciam of sxpresson of oo, how-
da Sivens oF gxirerma (5 | maght alss say o B inad,
bt a3 we and slsawhere Mare mus! be 8 pond whena
ndssdual frpadom of axpressian 8 ushiied ang raguingd
o the grounds of reason, oF ot e grounds of the demo-
CTRNC process and e necassiies of the presend sihaafion

It showla be underslpng from s Cowd — the Cowd of
dasf resort in criming! mirtiors & Canada har persons Sub-
Jac! Ip Canmotan unsdiciion can nol inss! on M aleped
unresiriched righd fo say whal they pledse and whan Hay
plaesa, uharky irpspective of the eal resulls wivch ang
offen nmatinbie (p. GEE)

17650  The legistature of Saskalchewan has enacted 514(1)
of the Cogeto prohibs the evil results which liow from expres-
siona tending, or likaly 1o tend 10 deprive, abridge or othar-
wige rastrict the enjoyment by persons or class of parsons
of any right to which he is or thay are entithed under the law,
or which exposes o fends (o expose lo hatred, ridicule,
belitties, or otheryise alfrons the dignity of, any person, ary
class of parsons Decause of his of thair rAce, chgd, religion,
colour, S, marilal stalus, physical disability, age, national-
iy, ancestry of place of angin.

17860 Since 1776 the United States of America has had a
constifutional docurment ensurng fundamenial freedoms. It
s also instruclive, therefore, 1o review some of the aspecis
of the social intesest in freedom of speech which have been
protecied in thal prsdiction, When Counged for the Commis-
gion reviewed the cases, he appears 1o have sought not
simply to chwell upon the legitimacy of resinctons upon the
freedom of expresaion but also to sei out the purposes for
which thes fundamantal Ireedom axists.

176617 The Supreme Courl of the United Stales wsolabed
such social interests as mdividual self-expression; the ad-
wancament of truth, science, morality and arl= in general (588
Rath v, thie United Stafes, 354 LS. 476, p. 484); the expos-
ition of ideds of social value (sea Chaplinsky v New Hamp-
shirg, 315, LS. 568); the satisfaction of the reed for informa-
fion and education with respeact o the signibican! issues of
thi times [See Tharmbdl . Alabama 310 US. 28 p 488);
thie Mesioncal function ol proveding irlormation neaded o
approprighe 10 enable members ol SO0y 10 copa with the
exigentes ol the penod (See gain Thorniill v AlaBarrs,
310, US. BA, p. 488).

17662  The Board has litthe ditficulty. nonetheless, in acceapl-
ing the argument that S14{1} of the Code does not prohibd
every type of insult fo a protecied class.

17663  Greal caution musl be axencised before making any
determination abridging the fres axpression of others, Whara
na radaarming social interest is avidant the freedomof expres-
sion may Be abrndged. When this is the case i is done without
indringing any constilutional rights. Thus, when represanta-
tions infringe wpon the ights of olbars such as thair egalita-
rign nights the freadom of expression will be resticied

3. Sexism, Racism, Hate Propaganda, Egalitarian Rights
and the Freedom of Expression

17664 Counsad for the Commission submifed that:
itwane (5 ne dogical rmisan fo el matiers whveh ndelds,
baviiie ang mirand e gy of 8 prolached class of peyr-
sons differantly fom fane Bacafurs (Weillan Afgument.
P 45)

17665 The paniculars of the Complaing (Exhibél P3) macke
by the Commission do not alege that the editions of The
Red Eye "exposed or lended to expose o haled™ the Com.
painants under Saction 141} of the Code

17666 In argument Counsed for the Comméssion suggests,
heyavervge, thal thare s matedial in the editions of The Rad Eya
{Exhilits P1and P4) which infer alia conlains themeas which;
{a) Suggesia [ar the wolant gesiiacbon of women's
bodies frough sewus’ Sois & humoeous,
(b} suppests ihal woman fave no capaciy fo feal, Enmk,
anayse, debale; or in ciher words ane less than himan
fc) promofes adher saxual WNeNcS againgl of soxual
harazsment of women, oF
{d depicls women's Bodies as abjects and ihanatly de-
il wovman as less an human {Counged foe tha Commis-
sion's Written Angumant, p. 11}

17BEY  Whore matarial i a publicalion conjains (hames
such as thiss the question anses — does this maternal not
B pose OF bEnd [0 eaposs womien mhmr&d?.ﬂrmnurqumm
pul 15 — weudsl thishe B any doubd that & violation of Section
14{1) existed il race rather than sex lormed the nexus of the
clirss agnst whom offending thamis in the allegedly dis-
criminatory material was diracted?

17668 The Board was nol hearing a particular allegation
that the material exposed of lended o expose women 1o
hatred snce the Commission did not allege this. The nele-
vance of the law relating 1o hate Meratee and the identiica.
tion of Counset for the Commission of misogynistic malenal
in the two offending edilions of The Red Eye (Exhibits P1
and Pa) nonethelass assisted th Board in bwo ways,

17668 Primandy, the analogy Deltween the law relating o
racial descrimination Dy hate lieraure and Sex discrmination
is @ very close one. Hence, tests io assist the Board in deter-
méning whal s discriminalory on the grounds of race werne
usaful 1o the Boand with respect 1o sex discnmination of the
kind complained of by the Commission. Hitherto, there hawve
bsen no reported decisions intespreting the lagisiation with
respact ko sex discrimination of the sort which 514{1}) of the
Codea seaks 10 combad

1FET0  Secondly, tha avidence of the mysogynishc nature
af maberns i (hase nwspapens want 10 assist in dede y
1 guastion wihethar or not thess are the kind ol peblicatng
wiGe merls ane Such that the social interest in prodectag
free expression of their ideas outweaghs the social nerest
embodeid i i obgectives of the Code. The cbjectives of
the Cpoe are the prolection of agalitarian rights swch as
those emboded in the Code and 1ha other refevant legisla-
Bk,
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1467 The Charar, the Crmingd Code and poovingial
Huwman Rights Codes have all been marshalled o promobs
the egalitarian rights of minoribes, The egalitanan nghls of
woman are iaking much onger to be recognized and en-
forced. This raflacts the dominance of male interests in owr
social, kgal and political instilutions. A digression o axplonre
ihiz analogy beteeen discrimination on tha grounds of gender
and race wis uselul 1o thae Board,

17672 Counsal for the Commission draw the attention ol
tha Board to the historical evolution of the Canadian Criming
Code paovisions against hale propaganda. The Fepod ol
the Special Commties on Hale Propaganda, 1966 chaired
by Masewnll Cohen, offers the lollowing raticnale tor legislation
Bo prohitdt hite propaQanda againgl rEcsal minondies. The
rabicnabe 1o exiend S14(1} 1o persons or classes because of
thiedr sex appears fom the objects of the Code and obhes
relewan legmlahon bo be much he same a5 the one arcu-
lated by the Special Committes:
The Commiled has concluded [Mal mronty groups ar
andtad o the dsswvance [hal socaly prolects them nof
oy agans phhysical amack bul ales agavnst ffrears andg
vihcabons diracted af fham solply Decause of il rpi-
pon, CoouT, face, anguagr. mthg o national ongins
The feasinily of changas in fhe aw along this line &
aiscussod e i the Repar, But thene is no doutil in owr
vienw a5 10 the gereval desrabilty of madsues wioh heks
I Ceame 8 social chmate Ihal is uncongenial i i nrog:
aganda and e megsaps (p. 33)

The Cohen Report continued by discussing the presance of
ary sl inbengst in protecing the lreedorm 10 oxpass racial
Faieed

The propaganda aisiibuled fas affacked WioUs racie,
refigious and eihnic growps paniculary Jows, Negroes,
inmbusie, insudhing, sournious and [aice farns. ang Mt
pamphiots, handbooks, boskiets, &l cowd nat in any
Eanss b cipstad Ay Sncere, londs! disruseion confnbul-
ing o e lepiimate detade, in pood faith, about public
s & Canads (Repodt o the Minister of Justice ea b
Special Commities on Hate Fropaganda, Cusen's Prirder,
Cleram, 1966, p. 55)

17673 The resull ol the delibarations ol this Special Com-
mittes ang Section 2E1.2(1) and (2) ol the Crming! Code of
Canada R.S.C. 1970 C-34:
{1} Every org wha, by commurscanng Sarsmenrs o1 &y
publc place, incilis hatved agans! any ienbfable group
wiheng such mcilemenl & Wely o ead i a breach of e
pascs, i guity of
fap an navclabie sdience and & Labile fo imprserment
Loy fw0 years: or
(bl an offence pumshable on SUTFIEY CONMWCRon
(Z) Evary onp wia, Dy COMMUNCATngG STaamants, ammer
fhan i g

a1 an indichabie alfence and 18 e fo dmonsonman
for Twe paavs; of
(B} an ofience punishabl an SLATIMArY comachion

17674 These inchoate ofences. namely, incilement and
counsalling of hatred are complex. They ane llusirative of

iy COMMPOMuses wiich hied 10 be mada 10 secure passage
of criminal offences of this kind through Pariament. It is
clearly penal kegislation to be narrewly construed. Tha “idan
it growin” of groups they are inlendsd 10 probec] exclude
woman and this farm is confined fo "any Section of the pubiic
distinglished by cofour, race, refiplon or effvre ongin® (see
Secton 381.1(4)). Furthermore, it = not an offence of sirict
ligbility e & crime frequiring prool of intent (ses A v Buz-
Zamga (1978) 101 DILR. 3d 483 {C.A)). The mans rea for
Subsaction 281.2(1) & the nlanl o incite hatred with e
resonabile forasight that & breach of the pescs will raseR,
Subsection 281.2(2) requines conduct invohing tha willl
promodion of halred, Thi promober does nob have bo SuocEss-
Tully arousd hatred o be guilly, In both Subsactions the pro-
hitibed surcumdding Circumstances are (hat the coungailing
be committed in “pubiic” in Subsaction 1 or “athar than in
private comarzanon” in Subsection 2. We can glean from
thi= thal Partiarnent felt that there was a social interest to be
sarved by having offences on the stalute books which made
promoting racial hatred an offenca. Thus, we find a maral
standard with respect bo hate propaganda buliressed by the
Crirningl Law with the gravity and complesity which this en-
bails, In the Criminal Law it appears that women . must 1ake
8 circuilgus roube and arrploy the Bluml instrurment of the las
relaling o pormography, ramishy, obscenily 10 enfores protec-
hons from some of the widespread manitestabons of hatred
focussed wpon them. Section 14({1) of the Code appears o
offer the only vehicle tor women in Saskalchewan 1o endorce
equality rights of tha kind abrogated by hata literature as
such. Secticn 14 1) does not resquira prool of intent to ridicula,
betititer or affront the dignity of woman,

17675 Counsel for the Commission offersd  fusther
analogies from ihe adminsirative e 10 Suppon his conten-
b that by way of analogy the (ype of mischaed complaingd
of by the Commission does hawe renedies in olhar jurs-
dictions. He cited 1he axample of the Batish Columina Chall
Rights Pratection Act, 1982

1TETE Following the reporl by John D. McAiping for tha
British Colurmbia, Ministar of Labour (McAlpina, John 0., Re-
port arising out of tha Activites of the Kiu Kiux Klan in Brilish
Columbia, Cuean's Printer, Vicioria, 1981) the British Colum-
bia legisialure creabed Civil wiong respecting hale Meratura,
This tor can be achonable wilhout proal of damage. The
Attorney General ol the Province can be joined as an inber-
vening party, This ton oflers scope for a class aclion for
group “defamation™ on the following grounds under fhe
British Columnbia Civdl Righds Profection Act 1982, 5B.C,C12,
Basction 7 which reads as follows:
(1) b iz Act, “probiiled aci” means any conduct of
COMMUMCANN by 8 parson dhal has 85 its puposs intar.
farencg with e civil righfs of a parson or claes of persans
by promating
fal famred or comemod of 8 person or cliss of persons,
o

B} dhe supenodily oF Mooy of & persan ar ciass of
DRGNS N COTOETIoN Wil aothéy or othavs,
o I Bgeie of CORoLy, racea. rahpmm-cn-wmmphcg
of angin,
{2 A prohibfed acl 5 8 oot achonabils withour proaod of
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{a) by any person against whom the prambiled act
WaE drasrad aF

it whivi the prohibited act wes direcled agans!
class of parsnns, ﬂfﬂﬂ‘}'mﬁ‘m CARES.

{3} Where & carporalian ar Socialy BNQaRes i & pvoh-
bited aci, gvery direcior or officer of he colporation or
socisty who Buthadized, permiled of soquascad in the
comymesion of e profibied &cf may be sued Dy the
persong ralered 10 m subssciion (2] and i fabde n the
S&TE MANIET 33 ihe conparanon or Sockaly

{4} i an achion broughl undar fhs Sechon, the Comymis.
sipn of @ profvbited acl by any direcior ar pfficer of @
carparanion o sockaly shall be presumed, Ldess the oo
trany 18 shown, 1o ba dong, mathorized o conmved i by
the conporalion or Socie)

{5} An achon undey [Tvs soclion shall be Sommancsd in
i Suorerrir Cou,

1767 Subsecton 1 (1)(a) prohibads the promotion of hatrad
of comempl, Subection 1 (1b) probibids promotng (ha
supariority or infernonty of 8 parson or class of persons, A&
close analogy with 514(1) provisions of the Cogde appears
This Act does not, however, prolect a person of class of
persans an tha grounds of ther ax 1] ig confirgd 1o discrim-
nation on the grounds of colour, race, relgion, ethnic arigin
o place o odgin, This fumther liusirelas e maans by which
hurnan rights legelaton @ atemgpting o effact objactves
such as the probection of eguaity righte. The neglect of
women i5 all the more noticeabla in this recent legistaton, It
=, howewver, reassuring that wilh respect (o all ighls including
the equality rights entrenched in the Charfer that Seclion 28
apphes to them. This reads as fofiows
fohwsiandng anything & dms Chaniarn, the nghfs ang
freadoums raferred Io A1 F &8 QUiBnTeed aguaily fo maie
and famais parsons

ITGTE The Board acoepbed the logec hal analogees from
racial descrimination, while nol complete, are nonetheless
usatul in datermining issues of sex discnmination.

. THE EVIDENCE RE: CATEGORY A QUESTIONS

. Does the Material Ridicule, Belittie and Otherwiae
Affront the Dignity of Women Because of Thelr Sex
Contrary to 514(1) of the Coda?

17673 There was a greal deal of evidence ghan in this
Inquiry, comprising of 10 exhibels &nd lestimony rom 23
witnpsses haard on no less than eleven sccasions, Cal

A Questicns imeahos the two peblicalions namead in the Ciam=
plami,

1T6B0  The redevant pariculars of the alleged violations of
Section 14(1) of the Code with respect ol The Red Eve are
a5 boliows:

That v or arpund the monfiis of Sepfermber and Oclober,
1579 the respondents pubished o cavsed o be pub-
fighed 4 @ mewspaoar or prinkad maher dared Cotober 3,
1975 pnhfigd “The Apd Epe”, wiich the respondenls tan,

coniral and distnbute arhcies, nolicas, symbols and alfar
fepyesantanos Mar avcule. behmie and othenwise alfrond
e aipmily of woman Because of ther sax

Herpalter relerred 1o as the Ociober 1979 ediion. and

That in ov around the month of Jamuary, 1581 fhe respon-
gants pubibshoo or caused ip be pubdished i anewspapar
ar priled marmar which wirs ungaleg, beanng 1he fhaadine
“Women infenor fo Engineers”®, enlled “The Red Eye”,
witich [P fessandenils o, Soniad and arsirbule arncies,
FClica, and other reprasantanons hal noicus,
Daldila and afsarras Aot Ife aigadl-of wamen Dacauss
of [hadir g

Horeafer relerned 00 &S e Januany 1881 edition.

17681 The Red Eye in its Diclober 1973 and Jasuarny 1981
edilions i printed in & tabloid, newspapes fommal. It 5 ilhas-
traled by photographs and canoon-lype drawings, The Oc-
tober 1979 edition has a todal of eighl (B) pagies Jaraary
1981 eddion nas & tolal of sideen (16) pages including a
supplement entified ~The Prodessional Empinesr.” The sup-
plement appears o be an ald 1o pb-seeking, It containg
purely laciual and technical information atod swech subgots
as graduabe sludses in enginesring, enengy guaslions, lhe
Canadian Congress of Engineering Studants, the histary and
purpose of the Enginaaring Studeants’ Sockaly. In a8 the Pro-
tpssional Enginaer Supghemant conssls of ning pages. Two
ol the respondenls contribuled fo the fepor ol he 130
Annusdl Congress of Engingenng Sludents, namely, Tim
Owen and Chisiopher Goulard,

17682 The Professional Enginesr Supplament doas nof
contain any of the malerial complained aboul by the Commis-
saon. Both the October 1979 and Novemnmber 1381 editions
contain a considerable volume of adverlising copy

17683 Radher than salact a few axampies the Board sludsed
the newspapers in their enbinety 10 examing the batancs of
e rruElerial contained m each and the comext in which the
rreterial was presented. A briel description of aach news-
papel page-by-page will follow. The Evdence of witnesses
is quoted where aocurate and relevant 1o describe the ma-
iedial

The October 1970 edition (Exhibit P1)

17684 The first page of this edition conlains two arlicles,
one snod and factual entiled “Buiting Expansion Linder-
way.” The other, the majee article antifled *Welcome Frosh,”
is prasemad as an information pigce for first yaar stedenls
It contains two relerances o womdn:

(¥ou® fng thal now fhal you've become an Enginger,
woman will Da inglanty aftrached o pou (Column 1, para:
graph 3

and

JM'JMM}MMMMWW
frst yoar Engineoving, because whan | sfafed, famates
i Mis collage wang abowd &5 scarce a8 inalligent Agios
Wall | see things are changing (0 ow codisge | mean,
Lheve wall fidver be inlailgent Argas) ana I'a sl ke i
say I a¥ you frsl year femalss ow tere “Welcome
Aboard ® The odds lor you o knd & man are laniasiic. AN
Fou have to do & ook 8t him the wiong (nghi?77) way
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Kowp in mund howeear thal gually &5 mang impantand fan
guaridy. dAnolbhor Ming o kess 0 ming a0 he comeans
and fires veed by upper year siudents. The mechanicals
fikee 1o arer [ firve WO oy kg somae hlp in Thamrmo?
e can work i baa dransies” and Be a By wary when
8 Chl comes up [o you wilh & Sy grin on his face and
sape "THLISS ME. "

17685 In the conbtest of thés newspaper the reasonable
readar could prasume that the message s that womean are
ral inlaresied in anginearing per se bul as a vehicle for
faining access to man. This malerial indicatled a message
which disparages and deprecialas women by demying tham
individual rmotivation, identiby or the capacity for sell-detarmi-
nation. Il atfronds theer digrely, their quabty of baing worthy,

17686 On page one there arg two pholographs, one of a
gemi-clad woman riding a horse, with the caption *Godiva
Mounfs Ageo Prasident.” The second phatograph is of a pair
of unciothed female Dreasis, with the caption “FOLND —
ATHELL DANCE: OWNER PLEASE CLAM ATESS OFFICE™

17EE7  An expen wilngss, A professos at Simon Fraser Lini-
wersity lgaching and rasaarching in Philosophy and Women's
Studbes, wag calied by the Commisson. She was Dr, Susan
Wandeill who commented on this photograph in ihe specilic
Gﬂﬂmr': craated by its caption, She stated under examinalion-
in-cheai:

Q. Now, pou sad fheve wove hao Caleganas?

A Thal's nght Id ike b lalk abou anothar calegovy of
reprenantalions. Thess e represantalions which
would nal necassadily i any — It Sory, would nol
Aecaszanly baillle, Adicwe and affenl the dignily of
WONTIENT i Ay GOt DUl whvch, i fhe condeaT | mearn
— I'm including & aumber of things. Firsf of 7 that
thesa repraseiahons conivbwas fo an overal conss-
tary porfraya! of women 85 meve bodies, &% the saxual
ingirumands of men ko man's s ¥ SoxwaRy. For
exampve, & e Octobar thing, 1973 ssus o e bomom
nght hang comer we hgve 8 pichwe of women's
Bragsis. Now, inise, | ool ik 8 eiure oF woman's
breesls ravcules, belties o affronis the aigndy of
wormen bt | e mar dsamtioaved Draasts in the sense
of faking owt of condaxt of he whode human person
and in sddibon bamg porreped &5 Hang owned by
sovmeang, which futher objecties the breasfs, thar
s contnbutes o Mo overa’ massage of e pubiica-
fion thal woman are mane physicel otyects (Evidenca
Wodurne (1 10 March 1982, po 105106,

17688 On page two there is one serious advice article en-
tilad "Editonia! — Partying.” & prasumakbhy
humorcus aricle entitied “MNo More Parking Tickets on Cam-
pus,” and a cartoon. O, Wendel's evidence under axamina-
tezn on thesa was as follows:

On page wo ihare & an antcle antied Mo Mang Panking
fickets on Campus This amcle parpons o De faking
about an ivesiigaiion of he question of parking hokafs.,
i i ave Mves lotaly sralevant references fa, and | Quale,
“Fucking Biondss with Big Tis * This sonl of fing, | think,
coninbuies o the overal porrayal of woman as mang ab-
jecis ar inglamants of men’s saxially | Evidanca Valuma
I 10 March 1982, o 106)

17689 Tha caroon on page 2 has the caption And than
(SNIFF) . . . | had this TREMENDOUS Orgasimn [sic]” Dr
‘Wendeli's lestmony on hes carnoon was as lollows;
Thara's & Canaon on paps hwo which ponrays 8 woman
N an axremely adicious and humniliang posinon. Her
oy has By Sopdanily — | would Sy the canioon Jsee
uE o beiee [Tar her Body hus bean hideously defomed
iy an ac! of fowey nlsvcourss and thal M CRToon Sius
ug 1o fauph &6 thal consequance of Saxual infarcourss, |
aleve [BAl e Dalitlad and Aewes wornen 49 worrat
and WOme'2 folgd m Sewually. N COCTS 8 wormad ol
ol S0 Dagsng &8 1 aVow harast i B San narmed
By an act of Saxus afancouwse bl T B5hE LS o Bugh ar
e poESIEny of & wonmnan Boad seviously hanmad by sew-
ual mbgrcoures (Evidence Woleme |, 10 March 1882, pp
101-2)

17E80  Page threa of the October edition conains advertis-
ing and carocons. Page 4 conlains an aricle "Presidani's

* by Brant Waldo and ten pholographs ol the 1able
alficers of the Engineering Sludents’ Saciely ncheding some
al the mspondanls, namaly, Brent Waldo, President, Tim
Chwen, External Vice President, and Scoff McArthur, The Red
Eye Editor

17691 On page five there are wd adverizements, one
placed by the Unbwersity Credit Union Limited and one by
the University Booksiora. Thare s also a presumably liclitious
o appdication fonm, a fiva Bna limarick and an article by tha
Inbesral Viee President inviting members of the Socety ko jn
“The Rape and Plunder Squad” and ° The Tank Craw.”

17682 Dr. Dowrmar Ellis, an expen wilness who has re-
sparched the subpect of womaen in the Engineering Profes-
sian, in Enginearing Colfegas and who is harsal! a Prafessar
of Enginering at the Universily of Tononio, wis examinad on
har openign of he irnenck on paga 5 of the 1978 adilion

MAE WOODARD. hather aeamining

Q. Would you plerse answer the quashion?

A fing many pats of i vy Sridie, Wil | guess ong
would say

Q. Could you spask up 8 Rilg, plagse?

A I'm=acry. | Fank mavy pans of i 8 vy Cruds, codanse,
wilds, il you want 1o Say, and vary degrading ko
WO, [FBaling waman as shiscts rather fhurn peonk,
They e not apains worman angineans  Thay ha agains
WOTENT. D0 JOu Ward Bn Sxamie of

Q. Swa

A Thera's a ivmanick i ong of [fase. IF doesnT add much

for Beraturg | can del you but, . “There once was a
iy from Guam who swalkiowsd an aromc bomb. The
ﬁwmmw'dmnmmmm
and ship fpund har curd in @ aifich. = Now, e nofon of
@ humawn baing blown wp ang thal pan's of ig anaiomy
ana fownd 0 @ dich just doesn'T sinke Mg as wnny al
. T sirikas me 85 Sicopning,
. And [ ks i whisl you re siping 7 Mane dee many such
rapraSEAIRGNS in Us magarine ¥

¥es. The nobion of disalh associafed with Sox @and wioe
lance.
 Arad P BBGu wavnen P

Wl aif addressad againd! women, pes.
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O dnd when b5 your genenn imprrssen then of these
copips hal you have?

A Dvsgecstingg, of you wand if i1 one word.
(Evidence Voluma i, 10 March 1882, pp. 27-240),

17683 Under examinalion by Mr. Woodard, Dr. Wanded
gave this avidence on the subgect of the sams limerick

The theme of s poem § soems o me 8 quie svmidar fo
thad of e caToon | ralerad [0 0 RAF we 8 DeunT aeked
do fgiaph &Y the Drospec] of 8 Wman Being senausly’ hys-
dcaiy harmed by an el of sexeal infercourse ang we ang
bping asked fo regand her body a5 somaffing — 65 50me-
thing i be nahcudod, somafhing dstachaibile fiom bersal!
samaiting fo be phrysicaly harmed and we ane asked o
firtl that humovous (Volume [, 10March 1962, pp. 1023}

1768 Dr. Wendell's opinion evidence on the signficence
of the fictiticus job application formwhich is axplicitly seeking
a lemalg aéfmployes and on the “Rape and Plundar® article
vk A% follows:

(n page M hara's an alagaT acoication fr ampioy-
mant Wi Tmﬂmfwﬂmnmwﬁmmﬂ
Enginearing of the Lindversily of Saskalchawan. The am-

Ployman applicatin a5rs for fwe sons of fhings. physica)
mwtt and sexya hirbils, making it chear ihar the
evily hig of intanssl in I achvifisamont for an empoyes
i i evrpicyed’s sanel capacty and phisical anpear-
e L Phar 2ame page fheve i 8 very oihand reloronce
i Fape if whweh Fape o clearly refevred Io in a vy Sight
marviey, ¥ FacT Ihe avnicie o aniiad Bape and Bunckar §
falks about fha REpe and Punder Squad. Perapd thal's
A QvoLan of pacais i ha & Hocialy TdonTknow,
bl fhig ralaranss B senainly an and fakargr ang
ang wonkd ganhar o dhe avicie e axpacianion | humor-
ous rplpvince & rapd (Evigance Yolume W, 10 Masch,
1982, pp, 102-3).

17685 On page 6 half the page consists of adwerisang,
T are three alleged]y hamorous peeces “Classdied Farts™
and “A Priast’s Racing Donkey” and a piece defmng “Mur-
phy’s Laws™ The fourth short adicle enfitled “Orphans
Apbibed™ called for ihe return of money obiained from beer
Dottles consumed at the Engineering-Murging Wiener Roast
for the Big Beothers and Sisters organizalions.

1TESE  On page seven (harg ang bwo Canoons, one aricle
and ong large advertisement, The aricle “Law as if Showld
B¢ i allegedty hemorous and sexeal in neture. The cantral
iherme consigls of a woman represenied as real property
outsmartag 8 man in a trensaction of a saxwal charactes
Orne camoon repiesents three fish and the othar, a Guanior
page cartoan, with a capton * Poor nocen Denis{sic] ! Whar
kiied harT

17697 Dr Wendell described and commented on the lafter
carioon:

Cin page sevan i ke iower righal hang comey & anafhar
caraon. Tha caraon ar firs! iook presants & pafue of 3
man @nd worman apparsnty over 8 cofln The
coffin says "5 and M on i ad irs headed Poor — [ fhink
that wovd (5 dnacenl Dangs, Whal Kifed Har? On the
bodlorn arg instrechons, Tokd B .over io A fo fing auf " ang'
then wiien one does fhal ong sees 8 crude avaeing of @
Dancs, [0 Mg case | Ak e amor (5 sUpposed 1o e m

the iden thad @ woman has been kiled by S8aual inter-
cowrse. [ oan T imaging wian ise the fumor i Suppased
e e i [P carioon. Camainfy M metdage of e carkoon
is fhar she has baen kited By 4 penis and ong iz asked
iy FTsagr o ITAr g Be done (Evidence Yolume 1,
10 Masch 1882, p. 102}

17698  The last page (8) of the 1979 edition contars photo-
graphs and the caption “Engingers in Action,”

176529 The Board empioyed an abjective les — whial woubd
ihe average reader find thal This newspaper indicaled or
infended n determining whelher of mol the 1979 adilion o
The Red Eye violaled S$14(1). The Board had under the Code
no duty 1o agsess a relevant ‘community standard,’ this was
not an ohscenity trial

17700 Many of the winesses called by Counsal ware siu-
denls at the Lneversity of Saskatchawan. Their evidence did
niot address the specific editons complained of. Thay weare
qualifiad as witnessas by the Board because they held soma
rapresantative capacity among sludenl organizations on
campus. Their evidance was of no relevanca o the datemmi-
nation of the specific mallers o be delarminad in calagory
AorB

17701 Section 31(1) of the Coge requires simply thal vick-
tion mugt be subslantigled on e batanes of probabdilices
and no more. Employing reasonable persons’ undersiand-
ings of the words — ridiciube, Dealitle, atfrond the dignity of —
in thedr plasn and ordnary senge, the Board detemmmed that
the 1978 editan intended and indicabed discrminatam which
viplabed 51401} of the Coge in the mannar allaged in e
Comglaint

17702 Taken as a whole there are no anlicies or reprasen-
tlaticng which would neutralize the objective impost of the
mabEag as ndiculing, balitlling, and afronting the digmity of
Wi babcauso of their sex i the 1970 edition. Women are
congigtenly i ohjects of ridicule bacauss of their sexuality.
Women ane consistently “objectified” and treated as bess
than hurmen, whech belinles tham as equal members of the
human farraly. The material oulined atfronts the dignity of
women in the foregoing ways and funthermona, does so by
congisientty noiculng them Dy deriviig humo rom the vio-
lert sexual degradation and physical destreclion of wamiin
This publicaticn nowhere recognized the inhenent digmty and
agual inalenable rights of women nol 1o be subpected o
hatned, ndicule, baiitlling and alfronting aicles, notices,
sgns and symbols whath diminished their worth as a class
of people

The January 1881 Edition (Exhibit P4)

17703 The first page of thes ediion comans a headling m
bl print

WOMEN INFERIOR TO ENGINEERS

That's mghl Evevialay women aré sigriicanty infariar io

Enginears

Far years e REC EYE has been accused of freahng

Wﬁmmwﬂm‘:pmhm
ang:
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S0 ARE EVERYDAY MEN
{our gty is to oifendg)

17704  This meadline balitlas women in the conbaxt of this
CAMPUS newspaper, Thige cul of th Tour Bns rainforcs this
message. The penullimate line does notkng 1o neulralize
the message. The rest of page one containg warmings about
ihe contenis of the paper,

17705 On page two there are lour shot shongs, poems or
Emericks and a half-page adverbsemeant far a fund-raising
awction. Sexual actvily i the cenral theme in all of these,

17708  Page three contains one caroon, a licilious adver-
fisament “Win a PRL.OS a criigue of he shedent news-
paper, The Sheal "Sheal Sucks” 8 sentas pieoe on e
caivarshin,” and two ofher arlicles “Advertising for Sna Gol
Dance Wagal® and *Enginaars Louwnge Comverfed lo Migsne *

Thiare ks also a five line sat of ingbructions centhe page. An
exparl wilsess, a leacher and ressarcher in “Sociology and
the Submisson of Women,” Professor Kaelhieen Stome da-
seribed this piecs in har bastimany:

Q Excuse me, jush De0ng pou wera asked (e Quesion
FOU WETE Sianing Io iook af fhe Brovious paps fhars.
I5 ITgng @nyiivng o that page ihal you wiah ioralar ia?

A Soery, yos. Af e bop of 0, again | donTknow, There's
o page number, It's the Mg one v from the dronf
fhra's i sfalemenl, s pour girkinend worn oul F Chack
ang sar. Shck your thumb Lo har cund and pour midaie
finger up her ass. If you can snap your Sngers she's
worn owt. * That s & clear advice of,  one sees Ihal,
stick his thumb up bar cunt and' your mid'als fnger o
fatr Ass, vy ol dipacton of { yow can snag pour
firsgers She's wovn o, a very Clear imstruchion Again
M grsumodion, & pour gatlivend worn oul, | assume
iI's & heterosexud SUanon and el Macgionre. male
ENQneers dne being atked Mo betave 0 this way
Again, i's FES0cUiing BEion — s 8 very wislenl Sciion
Ifhars baing suppesfad And & vy woliry A2fio par.
parated aganst 4 wornan, Ak sugpeshing tha Mhe
arky IS IS imporant aboul 8 woman is whethey
or Aol SRS i Some king of congion, | assume o
Mg prASE "Ehe's wiorn ouf, " thal her oenlaka S e
galy for the use of male enginears, of angineers, |
supness [Evidence, 3 May 1982, p. 28]

17707 Page four confains a one-guarter page adverise-
mant, a cartoon, a satirical reprinted piece "God and he
EPA." and an arhcle by the Editor, David Holfer, entitled
“Fuck NN This article is 4 diatiba aganst the Womean's
Directorate and Action Commitiog

17708 Dr. Wendall's evedancs o this artiche was as lollows:

Gy, | wowdcd e fo draw poor afanion fo whal maght be
ragardisd a8 an axcaphan i ihe Darirapa thad e send
inal these magazings present it us of women and that is
irat an page fowr of the January henly-saventh, 16581
igsul Iherg is @0 adional or rather & lelier fo the adilor —
I can’ fell wivich becsuse iT's wiftan by an aditor. Anpway
#'s @ hpiter addressmd b0 WOme o CEMpLE which, whin
I st saw if 1 ihoughd might ar laar be somaifing in thesa
publications which moogmzed womsn a9 full human ba-
g Wil suboCing axpenenCas and fhe capacily fo havw
hew owt desing and 12 SCL i | nae Ihal this ackonal

wivch Fmvilies wivmen & S8y wial My (ke abow men's
boas is enhified Fuck Of. Woman e acddvedsed as “you
snofly-rosed biches™ and i the end in the reqoest for
nigemalion from woman if'5 e rgues! @ I way. ‘Donl
Just gl s, pour dumb broad Get off your a3 ad do
SOV, © and the sigreolf 5 Fuck you 8N " | Mougatl
&l lral, a¢ [ s, that e aefgrance was — [hal this isthar
oahaps &l lasl recogrined women @5 something offer
han saxual objcts, a5 somalieng ofar than otyecis of
rdiciile bt a0 ravading thr lafter and ihe fone of
M daiter [ oiont fird Ifaal thal's drue (Evidenca Woluma I,
10 March 1882, pe. 107-8)

17709 Beteeen page four and page hirteen the Profes-
sianal En Supplement of The Red Eve is found. Page
thirteen is the next page of The Red Eye, namaly, the January
1981 edilion (Exhiba P4). This page comains a one-guar-
er page adverisemen, wo ﬂ-l'ﬂ'l-'ll'lﬂ#. Thraa ;:H'HI.!'I'HIH}'
humonous artsches and three shor imencks. Hall of hase
gerve hamour irom seoual aclivity, The limencks focus on
woman and sex and wio involve beastahly inealing women
Theze belittls and alfront the dignity of women By dehummaniz-
ing them. The page also contalng a chain letber. Dr, Wendell
gave testmaony in which she described and commented on
this artiche

b iha January 1981 dsus an page thifesn i e ipper

16 hamnd cormar i§ an alsped chai ienler which is, we

e fodd, wihieh s inaan Sranad wilfs e Roge af bring-

ingg kel o fired amd uhappy wivas - Al the Baltom of
fhiz chain laftar there's @ P.S. wiich feads, “Ar the hime

of this. lafter & Ingnd of mne had recewved e
feimdved and sidy-fve man, " This is praaurmabily in the
mail “Thay bured her pestenday and il ook seven
poog undartakers thimy-sle hours o el the smide olf
Far face ang o dais o gat her egs 50 Mal
My cowdd cipse e colin, © The thama of (hig is simsiar

fo ther cwoon | sl spoke of i that wa ang asked o
behove fhad & woman fas bean evenfuaiy oilad by
acls of saxual inercourse. Mal aniy thad Dot we ang

B Lo el Ml she enoyed it and, a5 ! said, thal
Shve dlend of iF 1 phinks P mafenad affrants the dignidy

of woman and I would do 5o i whativey conleat 4
appevanesd
. Wy i that?
Becpuse I aske us fo laugph o the prospec! of a fumman
bewng being ethir sencusly hamned or kited ard in
AL i Wit CF T ey, i wirle of her sessal
ilenfily 45 8 womet N s fdcules and Belmies
WONTHET S AN T SexUa) WTereouge WG i povirayed
A% S0 perEsie And S0 Mch B rEinenr of mam thad
She wolhd abow Darsall fo be kled Dy Sewud e
Sowrss [Ewdenca Vodumea I, 10 March 1982, pp. 103-

g}

=0

17710  Onpage fowrean there are two large adverizemants
and two columns of allegedly humorous defmilions of words
called * The Red Epe Dictionary.” This has 38 antries. sévan-
teen of lhase maks wamen the bount of humour bacause of
theirir sEcoUAliLy,

17711 Dr. Wandell's evidence cilgs ang example and the
tedality of her testimony on this aspect of the cantind of the
18681 adition mants quotation at some length Since g ex-
pet's lesbmony was highly relevant 1o tha Board in descnib.
ing the contaxt in which and raturg of matenal which coudd
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discriminate against women in the [ashion protected acgaenst
oy the Code, v Wendell stated

And Ifird s @la an page fouriman The Red Epe Dichonary
1 odiced faf ot The Red Eve Dhicliomany tha wond “assall™
& cafrad 88 Safual svery wivtan Wes fo be faken walh a
veiiry o, " I Gl Aerpiicilon Biing Pl assau of wornen
& SOmalfiry Al womed ke hippenng fo them and il
OCCUE HY Mhe cocdest M which we we supposed 1o ng
e gssetiont Fonarows. | AR TRl Swrtrnaviies i s whal
§ want fo Say ADou! Il Sevond calegony s thad actualy
the et thingg froe I cichonary rght Belley be placed
i Mha Desf canmgony. | Itk i ny consat i wodrkd &)
the chgrity of wamen Bul aside o Ial, ihe sther things
that I've jusd menionsd 89 Dainyg i the Second catapory
ol ol necesaraly Aifront i digady of woman buf do
£ i fhe contgat of & ovarall panraya of waman a5 mang
chyects of melumeands | wookd ke fo add har thana's a
hargey conbad Ior Mse magazines ard hal i@ il Moy
CURG 10 Fepvedent [T amgineeying Sudents of e Lk
varsdy of Saskalchewan and they porrapal of wormen, il
SOEMS 0 M GUTE CHEES, S08d ROl SAnously FEEOVIRS e
possihbly ihal soma angineats mhght Be woman, doaas
i SETIOLS]Y MCORIVIE WOVREN'S cAnGCT) 1o foel, fo ik,
ip aEpanance, do0s NOP SaR0ISEl FECORRIE wOman's 8-
pacily [0 aci o Gesinas of tharr ot Duf rather conisienty
poriraEy Worman 39 mede obvects ke the wse of men, amd
My DEFEONE oo 8 IRAr s son of thing comvibutas
it dapnving woman of apporiunibas o enjer prodessiong
thw have havgiafing Deen mostly maks prohessons in that
f makes i Aol for women fo anticipals e possibidy
third fany Wil b faken Semiously A8 falow sludents and as
cotipagues in ther prolession, I the messape dhal is can-
Wi fa ham Dy e shaotand neaspaper winch avepas
o repWESENT WOTER aninggvE |5 thll WOman arg 59en as
obvects of rocole, s soasy phyecls ang nod faken senk
ously 85 BCiors and Ravers of sulyechive sxpenences, of
v own | ek 8 makes § ool oy @ woman o fos
thal & would be passibe far her i De welcomad Smomng
the enpingers a5 sudenls and ulymalsly a2

(Evidenca Valuma I, 10 March 1882, po. 10B-10)

17712 Page fltesn consksts entirely of an adverisemant.
Page sixteen is the last page — it comains one carloon and
three photographs. The editonal staff also sign off. They in-
cipde the printed signatura of one of the respondeants, Editor
Cavid Hioffer

17713 The Board deferminas that on the balance of the
protabilites the 1981 adition of The Red Eye wolalas Section
14[1) af the Code in that il imended and indicated descrimi-
ralncae ir T Fdimer oo plained aboul. The representalions,
carloons and arlches in this edition have the same olfending
characlensics as (hose in he 1973 adilion. An ohjecive fest
was applied by the Board employing the words of S14(1) in
s rcanany, plain moaning. This Section is concermed willh
i etect of the respondents’ acion nol their ingen

17714 Balh thi 1979 and 1981 edilions containgd no ma.
besfid wihich neubralzed (Rie digcriminatony 10CUS 0N Wormen
bcause of their sex or served 1o lurther sny recognized
satil inlerast

17715 The Code’s Section 14(1) prolecls wormen against
rrgenal which indicabis dischirminglion in hat o fdicules,
Belitles and atfronts the degnity of woman By bending fo deny

them equal stalus as members of the human famdy and
theriby denying thism rights guaraniesd under the Code

17718 The lorm which “nidicula”™ took in hese edilions irp-
quintly mwoboed material contaiming the allegedly humonous
deschplion of depiclion ol o violan! destruclion of womean's
Bodies ihrough Seoan! miercourse.

17717 The manngs n which women wene “besttled” and
had their dignity afirented because of their sex mvohoed ma.
terial suggestag thal women in educalional institulions are
fe=g than human; that they ane infenor Deings; thal ey ane
there 1o gralily male sexual degines, thal they have no inde-
pendant molivalion of capacily to paficipate in social ang
mtelieciual activity. Woenen are bebflled by Deing rep-
resgnted &5 mere objects, thelr dignly of quality of being
worthy s depreciated. The malerial lurther afronts the dignily
of women by tivializeng and dedving humour frgm materisl
which promotes sexual violence and the ohjectdicaton of
woman. The material repeatedly represents wWormsn, in gen-
eral, as less than haman. In places the nEwsSpapers promobe
violent and demeaning treatment of women because of their
SEH

177168  Legsiation aganst the dendal of human righls grew
historically 1o combat the cppression bor racal minoriles
The analogy betwsen racial and sexual discnminalion was,
theredare, B most uselul one to the Board in 5 1ask ol deber

whal would conslitule a violalion of the Code urnider
Seciion 14(1)

17718  Prolessor Sorrie gave evidence under Cross-gxami-
nation whech seems mos!t apposde bo this analogy. Sha
answearad:

O You're smang Ral hey can't sdy thoss Imngs

A In the condgat of derecind Signg and spmbdols and
raalaviais wivch demean 8 group simply because of
hew parlcular gender of Mar face, for exampla.
dawish, @ may weve sihe and Jewish DenVe wane
dapicted in 4 demeaning way | think sockaly has fo sef
s kind of (VT DacAUSS hare G1a SMe vary Sanous
conssquances whan & grous i contnuousyy depicied
i1 iy gl fashions, for axampks, TS i8 the king
of way it wivich mavy Jewish paopie wang deprciad in
Eurspe and hem's 8 greal oeal of evidence fo show
ihal that consizien! negaive degiction of e Jewish
paogla in IFNGUETe. N catoons, n materal prinfeg
credied 8 chmale i wivch i MANGD Deeeis wenl Io
e cvang and So 1 think we should giways take & sov.
cusly whan Deopie ang gapichag i My king of wany.
You suppont censoremp then, oo pou?
el canaimy [ne feguaiman siales
D you) suppan censoremp?
It '3 detined as @ Wt on matenie whvoh = highly
demeaning ang balliing fo women, s, | would (Evie
dence. 3 May 1882, p. 63-64)

»0D>0

Conclusion on the Evidence

17720 The fest developad by Judge T. Taylor in Singer v,
fwasyk and Pennpwise Foods (Unreported decision, 5as-
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katchewan Human Fights Commission dated November 5,
1976) olfered a usehd test io the Board in rmaking its dedor-
minations. This case involved a sign which rdiculed and
affromed the dignity of the complainant an the grounds of
race under the Fair Accommodation Practices Acl RSS
1965, C37T3. Judge Taylor stated:

The Comvmssion leels If is proper o ask e Indowang
Guestion: "Wk the epresentahon of Bhacks 85 chilgish,
fuanmy, amascalafed indovor a5 dascnbad by dhe wi-
esdas, Adicale ahscamvumion ™

To pid i1 Socdfhar way, I i nol only 4 quaston af whethor
HMMMM'WMmmmWW
g rapraseniaiion, bul e queshon of whather or nal
Euch & pevson s ighls o égual amplaymant apporhunibas
and Evan [0 pon-dissrrmnalony aaiment i housing amg
Pl atcamviodahon would bo affecied

i seame io ve thi o ask the question 5 Ip answer & I
& slereanncal image of a cofan class of persons as
Mcompalen)  chkbsh m&m}-mmhwbmm—.
Mapad, [he ooporiaeles of mambars of the class & e
wih the mapaly Slass grouing ane endangenad

17721  Doas the representation of women as objects of vio-
lence and saxual gratfication, as incapable of indepandent
traughl and action, as inferce, as lunny indicate discrimina-
tooe Gf i intend lo discriminate? It seems o us hat o ask
i quesien & 1o andawar if,

17722 A siereotypecal image of a cedain profected class
of pergons, namaly wamen, is prosentod when By are con-
gstently depracialed as ndiculous objects and when sexual
wiglence and other lorms ol discriminalory depictions and
descriptions are diected al them because of their sox. The
class consssbng of (his gender is than fdiculad, and belittled
and their dignity alronted, Discrimination Bko this jeopar-
dhzes thair opportunty 1o oblain equality Hghls including em-
ployment, educalion and Securily of fhesr persons on an equal
focting with the dominant gender grouping

17723 The eflect ol such representations is o reinfonce

and legilimate prejudice aQainst wormen, Il prolongs th axis-

tence of hangovers of prejudice aganst equal 1omake partici-

ﬁ'ﬂ:ﬂ i educalion, work, 35pects of sociad lile and the: prg-
BIONE.

17724 This material promaotes a consisient image of woman
a5 lass than human Once a protecied class, in (s case
wiomen, is represented as a less than equal member of the
human family with impunity the grave el exisis hal ey
may ba reated as such. Material of the kind in these news-
s sarves to perpetuaie a social climale discreminabony
I Wit whia are already targels of manifold discrimenation
and hiarible violence. Mo social interest iz served by toderat-
ingy et Ired axpressaon of swch material

17725 The Board detesmined that 1379 and 1981 editions
of The Red Eve viclaled Section 14(1) of the Saskafchewan
Hummarn Figihts Code in tha manner complained about by the
Complainant in that they ridiculed, belitlad and aflronted the
dignity of the women of Saskalchawan on account of their
SEx.

IV. CATEGORY B

17726 The guestions the Board has placed in Category B
are those which require the Board to detarming whlhds of
nof the respondents published tha 197% and 1981 eddions
af The Red Epe which they owned, or comralliad o desir-
bubed.

1727 Thea Respondents in this Complainl consist of (he
following individuals: Brant Waldo, Tim Owen, Christopher
Gowlard, David Holfer and Scotl MeAnbur Grd B genenoor-
porated body known as e Engineanng Students” Sociely,

17728 We have three categones of Respondents:

1) The Engineering Sfudenfs” Socidly in 1979 and 1981,

2) Presidents of the Engi i Siucenis’ Sociely al the
material limes: Brant Waldo 19759, Tem Owen 1981, and Chris-
topher Gouwlard af the tima the oompiae was liled in April
18681,

3) Ediors of The Red Eye at the material tmes. Scolt
MecArhur for the 1979 adtions and David Hodler lor the 1981
addion.

17729  The Boand examindad the responsnility far each vio-
lation by each categony of respondeant intuwm. The Commes-
sion alleges: i) that the Respondents published the 19075 and
1981 edliong: &) that the Respondents cwned, or conbrofied
the 1979 and 1981 editicns; i) thai the 1979 and 1981 edi-
tions wene destnbuled throughout the Uiniversity of Saskatche-
wiEh CEMpus By he Respondents.

The Engineering Students’ Society

17730 The Commission argued thal the Socety was an
erlity capable ol baing complained against under Section
1401) of the Cocde, Counsel for the Society arguwed thal the
Sociely was nol & suable enlity because il was nol 8 “person”
cammbﬂlnnwsuu:dar Section 14(1) and Section 2{m)
al the ,

17731 The Word "person” is defined in Section 2{m} of the
Code as follows:
) pevson”, i addion o e dotanded MeanTg con-
twingd in The intprpralation Acl Neides an amgdoymant
agency, omployens’ OAganiEation, OcCUCanonal aR0cs-
Bior i e wmon;

The inlerpratation Act AL.S.S. 1878 ¢-1, Saction 19 stales;

. P inciges & COnporaion &nd the hers, aeecufors,
adumuwarﬂrsnrmermm'mprmrqm o @ Pevson,

17732 Counsel for the Sociaty made this submission loe
the First time in 'Writlen Argument daled 6ih ol May 1983,
The Board. Counsal for the Commission and Mr, Christopher
Goulard, Presidant of ha Sockety al the teme ol the comgplaint
had been hed 1o balieea thal Mr, Harradence represenied
the Enginearing Studants” Socaety from the outset af the fod-
mal inguiry, The first evidence ol This formal chentsolicitor
relationship was given to the Board by Mr. Goulard on the
21st day of January 1983, the first day of hearings, when ha
askod the Board o adjourn precisely so thal the Socsety
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could ba represented by this Solicitos. Furthermaong, the style
of cause af Both Wrils of Prohibition appliad bor by Cownsel
for thi Society ndicaled that he was acting Bor the Engifgr-
ing Sludents’ Sociaty. Counsel for the Socioly appearns 10
make a submissson which both approbales and reprobales.
He appears o want 1o claim the bendils and hin GESclam
the llabilites of a states

The Law: s an “Unincorporated Association™ a “person”
under the Code?

17733 The lestimovy and the Board's own inguiries ne-
wizaled that the Engenearing Studenls' Sociaty, University of
Saskabchewnn was nol an “incorporaled associalion™ ai th
aterind tims, Does this, theralons, mean el i i nol an
enlity against wivch a complaint under 51401} of the Code
can be magde? The basis of the Society's submission appears
o be thal an “unincorporaled association” showld not be
congireed &8 faling within the genus of 8 “person”® for the
purposes of complaints under the Code and In pardicular
Saction 14{1}

17734 E.A Dredger slates the followng prnciple of con-
sfruction:

Tocay ihere i only ong panciple or gooraach, namely,
the wonds of B0 Ach arg ko b read i1 thedr enfing Condgst,
in thir cal and orginary sense, hilmonously
willy ing schame af the Acd, the ofyect of e Act, and dbe
ingringn of Parigment, (The Construction of Statutes, Bus-
terworihs, Toronio: 1974, b 67)

17735 The Board has already adopied this prencyple i iis
construction of words under Category A guestons. The
soope of the meaning of the woard “person” in the Cods calls
for an unrestricied rathes than a resticted meaning of the
waord 1o be constreed. This s demonsirated by the range of
rreanmgs of the word expressty employed in the Code.

17736 Section 2(m) states that the definition of “person”
“mofudes 8 corpovadion” uncer Section 19 of The Inferpreta-
rort Act. in Saction 2(m) #seif “person” includes an Errmb]r
manl Sgency, SmNoyers :lr:g'am'zarrm frade union,” and
“ocoupalional association.” *Occupational associalions” ane

furthar definad in Section 2(k} m a pardicularly mstructive way
as follows.

k)l “occupaliona) 8ssociahon” MGANS any grganzaion

et AcoDoralad’ oF OINENMRR. 1IN WILCH mambarsiin

iF 8 prereguisie o CATTPNg 00 any nade. eocupahon or

professan. Bul does nol iNcuce o iracks LGN A arngiay-

85 QIAMZANT

1TTAT  In the view af (e Board the legislative dralisperson
by plaposing “moorpovated” with “or othenwise” in Section
2(k) demonsirates that an * association” s
conlemplabed by the legisiature as falling within the statutory
definilion. An “occupahonal asseckshon” which is not incar-
pesabed mus be uninconporabed: that i prasumably the fash-
iR in which it 5 “oihensise.”

17738  The prnciple of lenguege known as lhe "ejusdem
GenEns” doctine s a good starting poend for assassing

whather or not i would be mdernaiy consistant with Sechon
2im) of the Code 10 constree the word “parsean”™ 50 as 1o
include “unincorporaled asSociatons” such as The Soclaty.
The e albemative inlerprelatons ol he word “person” in
the Code offer a wide range of simdar entities by way of
eeample rgiher than ag an exhacsiive list. This i= common
drafting practice. These examples creabte a "ganus.” 1he Qenus
ig the “aiganization” as a “person,” Al the examples an of
organizaiions of various kinds. “Unincorporated Associa-
thons® are clearly a form of "organization” and this Spescaes
is implicitly racognized in the interpretation offered in Section
2{k). Tha creation of a genus such as “organization” a5 “per-
son” 15 norrmalty indended to extend i operaton ol the enact-
mend 10 all partculas enlites which ang willin [he genus
craated including, for example, Such SDEciEs 85 “uninconpo-
rated associationg ®

17738 1 wo read the Code as a whole and consirue the
witd “petson” in the conlexd of the entde At the conclusion
thal “person” mcludes “umnCoiporaled assOCaliong” i
furiher sirengihened. The inlerpretaiion Seciion (2) of he
Cooe used the word “includes” in Section 2{m) as does the
imferpretaton Act in Secton 19, The word “mciudes” has the
eflect of extending rathar than restricting 1he normal meaning
of the wards in guestons, Lord Justice Colton stated:

if was avpued ial lpoking 1o (e tanms of thiz enacimeny,

avaE i the place M quesiion Wane 8 sires, 1 5 par ol @

Ik road ang inenaione nod @ sireel within Sechon 64

My opaicn @ bo the cantrany. The inlevpretation cluse is

nod restnciye i aoes nod say Ihal the wond “stomal” shat

ba conlned o any ghway nol bong a Twnpke road,

bt “shal apply 1o and inclide " any Mgy nol Deng o

ke road That b5 snlanping and nod restaching the

maaning of “slreet” (Matler v Accnngfon Local Board
(1879) 4 8, 375, p. 385)

17740 A resiricled consiruchon al the word “persan” in
terms of the obpects of the Codle, th intent of the legistalure
and in the circumstances with refergnce o which it is used
which excluded “unincorporated associations” from liability
under the Code would lead to both incongistency and absyr-
dely. M might prevent unincorporated bodies such as racist
organizations baing complained agairst under (e Code. 1
can hardly have been the legislature's intent to exciede one
epecies of "unincorporated associatons® from the operation
of the Human Rights Code bul 1o include all other forms of
orgamizabon including “unincorporated associations” falling
within he genus,

17741 Counged for the Sociaty used the word “suakés” in
his submigsasn, To Sud is 1o brng an aclion, suil o alhar
civl procesding. Civil procesdings fall within the readm of
“private law. " ITthis complaint were ane invahving the enfonce
meend of indivichua!l obligations the Board would have had o
accept the Socialy's submisson ($ee nter alla Watace v
Ordar ol Ralrogd T {1905)5W W R, TET, Mataills
Rocfing Company of a v. Lecal Uinion No, 30 .
mated Sheel Matal Workers Infernational Azsociation (1

SO.LR. 424, 90L R 171(C.A), Smith v. Fak (1940) 0. W.N.
271). Hurman Rights legesiation includng the Code 1S, how-
ever, public law. A public agency, namely, the Commissacn
has camiage of complaints on behalf of the membars and

/2090



Paragraphs 17742 - 17754

April, 1984

classas of the pubks 1o serse the public inlerast &g sel out
in the objects of the Code

17742 Monethedsss, the lew on the liabiity of “unincorpo-
rafed bodies” under Human Mighis Codes is complicabed,
Thena are theee recent Ontano Board of Inguiny cases wiich
hava addrassad the gueshon of tha liability of urnsodporal
bodies under the Ontario Humar Fighls Code 1980, These
are R Cumrmings and the Onlang Minar Hockey ASsockahion
(1980] 26 O.A. (2nd) 7, Rawals and Sousa v Devry Insiitule
of Technology| 19821 3 CHARA, V1057, and Susan Bavantyne
. Maoity “W" Me Taverr (1983} 4 CHRR O/ 151

17743 bn the Cummings decizion the High Cout was sient
on whether the associalion, an uninconporaied
body, could be the subject matter of proceadings. On ap-
paal, the Ontano Court of Appeal exprassly addressed hes
isFue and held thal as an unincorporaled agsociation ihe
Otario Minor Hockey Associabion was nod an entify agains
which a complaint could be brought uncer the provisions o
e Oinfarp Human Aighfs Code operatve at the relevant
teme. The Onfano Minor Hockey Associahion was not 8 “per-
so” @5 delined by the Ondano Hurman Rights Code,

17744 Tha Debry decision and the Suzan Baltantyne deci-
SaGin e clistingues hesd On athas grounds fngen the ':r"l.il'ﬂf'l"lﬂl.','gﬁ-
decision bul the Boards appear o have fell bound by This
panicular aspect of the decision, namealy, that “unincorpo-
rated bodies” were not “parscns” undes the Oniaso Human
Rights Code

17745 The critcal provisson was the construchon of the
word "person” as employad in the interprétation Section of
ihe Ontano Hwman Aights Code R.5.0 1972 ¢ 118 5.3, Sec-
fion 18(h). This subsaction provdes as tollows:

{h) “Person,” in aociton 10 Me exfended meaning piven

A by the Infemrefabon Ach includes a0 amplayment

AGONCY, AN STRICYINE orpanizian and @ frad o

Socton IW28) of the Onfang imerpralation Aot provides as
Toliows: “Person Includes & corporaiion . . " elc

17748 Tha similatdies with the Saskalchewan Coge are
considerable but not exact, i avary malenal way. Tha legis-
lglion can be distinguished as follows: the Onfario Code
prowisions do nol include the example of “ocoupational s-
sociation” a5 in Subsecton 2(m] of the Saskalchewan Coce
of tha fusther and more demingling interpretabion of “occupa-
tional association” In Subsecion 2{(&) which rmieang an of gan-
ration "whether incorpovated or cihersse,” The recogniton
that "unincorporaied associatons® may be members of the
genus of organization deemed to be “persons” under the
Ciode has already been made. Tha Saskatchewan legislation
i chearly destinguishable from the Onfanie Codle. The Board,
tharefora, doas nol feel ilsell persuaded o lollow the e
sticted constuction of the word “person” which Ontano
Couns and boards have adopted. These tribunals clearly
detarmingd thad the unresticied congiruction would b a
usurpation of M legislative power under the guise of in-
ferpetation, This would not Be so in this case.

17747 The Ontanoc legislatre reveated it intent to cure the
gap in iz Coge and amended it to inclede “unncorporated”

bodies within the interpretation of “person” n the current
provisions of the Onfario Human Rights Code 1981, The
intenpretation Section, Seclion 45 replaces Section 19 and
raads as lollows with respisct e the irterpaetation of the word
~parson. "
o} “Porson,® in addihion 10 He axdiéndad Meamng Qe
f by the interpreiation ASl incdes AN SmpiopTent
APENLy, BN emMpkeeeTe Al an unncoponied
EESOCEN |mrm~ﬂhaw. & e nson, @ partmarsiig,
.lmmlq-mamiraﬂm'ﬁ:e COTYTHERKIRNS sTab:
fahad wider ihe Pofice Aol RS0, 1980 cod TR 38T

17748 This curas the delact in he Ontade Cooe wiagh
defeatad the legislative’s imant (O prosoribes the disChimng.
tory conduct by wencorporated DOESs rendered possibe
by tha resticted constiection of the Oatana Code Section
19(h) in the heegoing Cases,

17748 The Board, theralone, rajacts the submiszion that an
unmincorporated association such &s the Sockety cannod be
complained against and found in violation of Section 14(1)
of tha Coda.

V. EVIDENCE

1. The Enginesering Students’ Sochety

17750 The Commisson had the onug of establishing on
ihe balance of probabilites that the Respondent Society pub-
lighed the 1973 and 1981 editions being a newspaper which
ihiay owned or conbrodied or distributed

17751 In making ils dalemminalions of responsibility Tos
these actons a Board of inguing under Section 31(1) of the
Code may:
" . dalemmng 18 own procedus and may receve and
Bccapd any evidancs ad informaion on calf, by affidaar
o GERETHAEE AT 41 I8 Nacredan I considevs I and prope,
whelhor aomissibhe &5 swidance n @ court of v ornol

17782  Counsal los the Saciady led no evidence 1o oonirathcl
e afegalion that the Engineenng Sludens’ Sociely was
responsibde for the publicatsn o disbrbuton of the 1970 and
1981 edtions of The Rad Eve Some sell-contradiciony avi-
clence by Mr. Goulard was offered.

17753 The 1974 edition (Exhdbit P1) containg on ils mast-
fuaad on the first page the heading ~The Red Eye — Published
by ihe Enginpenng Stedents” Saciely — Urivarsiy of Sas-
katchewan, Saskaloon, Oclober 3. 19797 On page three
there i an anicle “Presidenl’s Message” by Brent Waldo, It
i5 chear from thes article that he Clans 1o be President of the
Engingering Sudents’ Sociely, Photographs of the Table of-
ficers of the Society appear on this page. They mclude Bren
Waldo above the caption “Fresident ”

17754 Tha 1881 edilion (Exhibit P4) contains an article on
page 11 antidled “inside fhe ESS" This arlicle sels out the
histony of tha Society, its budget and activities. For example,
paragraph 1, colemn 1 stales:

Tha Enginasnng Studants' Socisfy was lomad in 18918 fo
Rl phe social npeds of the shuadenls annpliad in e Gk
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loge and his exisied wilow nigtruplion evar SNce. Ak
Maough mambarshio i Iha E5.5 o Naf mandaian, mos!
sludenis over Ihe yaars fdve Baonged o f Fnuru.r
marg thaw 900 sludents — & record B5 par cenl —
SOy e, Mimmrd?mrmm
apoorind members on e ES S councd, T0 of which
&8 Eracuive DOsVons.

17755 In paragraph 2. Column 5 on page 11 under the
heading “Light Heared Jesi” the foliowing stalements ane
mada:

Exsiribuled weekly [frough (e colege & ENGHINFD,
wiuzh mipems the aludants of il Ihe Sclhvivés poing oA i
ihe Colage and of how he or ghe can et Mvoived. Ciher
EL 5 publcabions ncluge the paahook the
ELE phona 456 and \ast buf nod least ihe Rad-Eye, the
neaspaper it which undergraduale engurears wila ah-
cis of fight hearted jest direciod primardy b0 Our CAMTLE
v, e Agvos and The Staad
These assetions were not conbradicled by evidence led by
tha Society despile ample opportunity to do 2o The Board
considarad the pestice and reasonablensss of drawing ad-
varse inferencas in these circumstances, We wene guided
by the hollowng principhe:
Morg sdence per 58 000s rol CONSILTE &7 SOvssT o
an agaplion of Kadwlty but Such SHence whan Coupad Wil
matavial koss wwmm i parly who shoukd v
Dot irdianimed Ll was ol accepiod wal afe
HMMWW.MHMWMM
Law of Ewvididvice m O Cases, Bullérworlbhs, Tanomta,
1874, p. 14d)

11756 The Board concluded thal it would be reasonable
[s8a MoKenze v Commer (1973) 44 DLR (3) 473) 10 expec
a reply Irom the Society 10 rebut these altegations. The news-
papes themsahas and the condect of the Respondenis sup-
ported the sybrméssion of Counsal for the Commission tha
an the balance ol prababdities the Sociaty published, con-
frolled of dhstrebubed the 1978 and 1581 editons. Thes, the
required standard of prood, has been described as follows
by the Supeame Cour:

Such & preponderance of eedence as o show that dhe

CONCILEIN be sasks lo eslabish s substantialy tho mos!

probable of M possbie wows of fw facis (Ciark v The
King (1821) &1 SCR 608 a1 616}

17T5T  The direct evidence of Mr. Chestopher Goulard, wha
slated that he was Prasident of the Engineering Studenls’
Socwly babyean March 1981 and March 1982 (see Quastion
12, Evidence, 21 Apnl 1983, p. 70) is also highly ralevan,
Under Examinabon-in-Chie! he staled:

O ) gew. Insolar as those parbcwar sssoes of The Red
Eye sre concemod, oo vou please tell the Bparg
whal iz The Red Epe?

A Wall the Fed Eye & & rag proguced by e L of 5§
Ergimaening Stucents” Bocialy

Q. { zas, and i@ e & radbona son of jourma of pubiica
MTMWHJWLMTFNSEMM
and alsawhere pubagh?

& Wel ar ihe Mﬁmmm”«
the olhar urwermhies mar I'm sware of in
Canada asd have @ red rag

Q. Az & rmatlas of ] dnd of et o8 kg 83 The Rag
Rag? is il ned?

A | Mk g0 Vancolver,

(L ¥es, and whal is the punpase af e pubication of hese
parficular papers or shewels that ane senf ouf and pub
iighed by the Engineanng Siudents’ Socwly ™

A& N's kind of @ trachtion. [ fank mosthy Moy ne just fhang
fo gl maesmabers of the Colege mvolved i e actinles
of ihe Cofege, and sl | guass, Some sanl of fumoe
o sornetfing [Evidence, 21 Manch 1983, p. 70-T1)

LUindar cross-examination this Aespondent furlhes stated;

L Andg I was af that pmg Drosally enoarsiand, acknow.
oo @ng notanmpuraly known thal ihese wirg pubica.
tans af the Enpneanng Sludents” Sociely, wasdnal?

A 'rw?slrwasgarwaﬂ}'hmmemnm 21 Apnl 1943,
p. 14

17758 The combination of real evidence, admissions and

testimony in this case are such that he Boasd delarmined

o thi Balance of probabellies that ihe Enginsening Stedents’

Enc'u:ﬂy published the 1979 and 1981 editions of The Red
e

17759 A lack of abidily to exercise control ovar the pubbca-
b by the Society was argused by Counsel for the Society
bo exculpate it Several points wara made in Cross-axaming-
tion of Chrigtopher Goulard

O What sorf of contro! did the Engineenng Studends' So-
cuafy sxprcisa over the pubishing of The Aed Eye?®

A Wa Ivad io axarcise some Dt I was the mambens of
ihe adgilonal baasd oF whatewnt, My didn T rsally fanes,
o know. fiag acWarial stalf or The Red! Eye stalf ihay
caipd & basicaily didh't ke foo much dirsciion.

O Do you recal what [he budgel for The Red Eye was
Guring tha peiv 1Al you weng presiaent?

A Na, becouse May, &5 | said, hay kind of — ihey acted
o [adtir drwet A i T3S ey SO thew own advariaing
it [Fogrd 5y Wl (VEINY T = ey AMwEYE SCrEamed ireadom
of e press: whengver we nad b gal dhem ko lone
[hiryys down of o oo something we wanfed, thayid
aways ory freaciom of the press and e aoiar migfl
QT and 8i1 this othey stult 20 thene wasnT a heck of 2
i wer coukd g aboud I and they had' thplr oW fund's
because of ine agherlisng so

How, was ihe aoitar of The Aed Eye a membar of the
expoubive commitiss of e Enginesnng Sfudents' So-
cialy?

[n]

Na
:ﬁmwmmm Emginagring Sfudants Soc-

[

He was aopoinid
B the Engineonng Siudenls” Socely?

Yoah, tha counsel [sic] which is all (ha membears.
Ard herw would thal appoiniment take place™

There would be a deadiing, It would be promobed thal
ihese postions wand open on counsel [sic] ang one
af them wad Red Epe adior and anybody coad put
the cournssl [ic] woold then Iike o [hase and decide
whi wourd gel i

o0 QD

Dv20592

B



Paragraphs 17760 - 17769

April, 1984

{3 Who was s counsi (5]

A Wail thal's al of ihe — any membaor af e Engneaing
Sudenis’ Spealy could o and vole, Every ance 8
T

0. S rhan the aduor of Tha Rag Eve would e wailedl inis
e b i BTN elly' &5 0L WOLAD harva boen (5 al
covract

A No Wal o

3 Qeay, whan's [ha differgnce ™

A O, pway. yoah, okay.

O Demacrafc woie?

AT youw et igfd doan o d yos
{Evidence, 21 Aprd 1883, pp. BE-BT)

17760 This testenony explaing that the adilor of The Red
Eais an alected official of the Councd of the Saciaty. Goudand
indicabisd thal the Society tried 10 aoescise "conbal™ owar The
Aad Eye. That they failed 10 signiicantly infeence edilorial
policy in one inglance is largely irelavant, Furlharmorne, tharg
15 N ewdence tha they altempied 1o repudiale the news-
paper &5 & publication of the Society therealter. This and
other evidence (ses alsa Evidence, Voluma |, 9 March 1882,
p. 80 and 93) indicated a comvention in the Sociely that some
fosrn of contred over edilodal poficy was customary and
thgongticaly possible by the Sociaty through #5 Prassdent

The Board, thensfore, fell ustified in cetarmining that the
mos probatie of the possible views ol The tacts would afiow
ug bo infer "eondral” by the Socety ol the newspapers’ aditions
in 19749 and 1981

17761 The issue of distribution must also be detlarminad.
Cowsnzal for the Society asked Goulard (sea Evidance, Cues-
tion 18, 21 April 38):

0 Yes. wha 15 (he pupose of these DavTicLUar DADErs ar
shenls that ave sand oul and pubished Dy e Engineer-
ing Sludenis” Sociany?

A W's king of a fracion

The angwer imphcitly condirms (hat the Sociely not onty pub-
hshed Dul i sddition "send oel the paper which appears 1o
e par ol the process of distributon. The volunteer Iypesatier
for the Student Linion prindshop &l the mabterial timas, Terry
Pugh, gave evidence of heg parsonal knowledipe of the exten-
sive distribution system on the University campas used o
the 1875 editon (sea Evidance, Voluma l, 3 March 1582, pp.
154-6)

17762 Under examinabon a prafessor at the University,
Kathleen Siomie, also testfied 10 her personal knowledge of
axtensive distrbution of the 1978 and 1281 editions on the
Lniversity campus {see Evidence, 3 May 1882, pp, 10-11),

Conclusion on the Evidence Against the Soclety

17763 The Board, theralong, linds the Commession has dis-
chaarged the omes of proving on the balance of probaba&ties
thai the Sociely published, confralled or distribubed the 1979
amd 1981 editons of The Fed Eye newspaper, The Board
has already lound that these ediions violated Seclion 14{1)
ol ihe Code by ndiculing, belitiling and affronting the dignay

ol women because of their sax. The Board, therefore, con-
chudes on all evidanca that the Enginaaring Students’ Sociaty
violabed the Code in tha manner complamad of by the Com-
migsion on April 14, 1881

2. The Evidence Againsi Preaidents of the Enginesring
Students’ Society

a. Brent Waldo

17764 The Comenission submits that Brant Waldo was Pres-
ident of the Engineearing Stedents’ Socsety from March 1878
1o March 1980, Brert Waldo did nol appear of submil any
dafesce 10 contrsdicl this submission. Can the Board, (hera-
long, presume fhil e was Presicien al this lime and as such
ihat b was ullirmataly responsble o the pubhicalasn, confrol
and gsiribution of the 1979 aedifion?

17765 Using an anakogy from the faw of defamation thai
adverse inferances may be drawn when a person's namsa
appears at the fool of an adicle, & is impotant o nole thal
Branl Walda's nama s0 appears al the foof of an artiche on
page 4 of the 1979 editon enditled “Presidant's Message.”
Furthermone, Chrigtopher Goulard idendiiied Wasdo from a
photograph on the same page as President of the Society
al the matenal tme (see Evidence, 21 Apni 1883, page BD,
guestions 13-18).

17766  In adddion, Karen Maciachian, a Human Rights Of-
ficer amployed by the Commission stated under direcl exame-
natazn by Mr. Woodard

G Pisase continua om

A M MoArihgr gid imdcale (o me fhat he Was e eaiior
of The Hed Eve ouring fhe parind of tme whan his
pubication was panted He confirmedt for ma nal as
the adiar i responsibfilies were [0 ypesel, pubiiph
pathir achariisgmants angd diginbule 1S NewspaDer
He aled mdlcaled 1o e hal f wies e oresident of
Mt Errinesning Siudients’ Socieny who wis reporsible
far dams parsad i the pubicalan B he furtfer sk
cared el s g bean 8 b Bracd Waids wo and
thar e, He aiss ndicared o me fhar Brenr Waids
Wi Dl Of e grovince oy ADOvENmansly ong e
(Ewidance. VYoluene | 3 March 1962, g BO)

17TET  This cgscnpban of he Prasiden s funclion was not
atfacked by Coursel Tor he Sociaty in CRoSs-ecaminalion
The Board made ihe assumption thal a “legal person” such
as an unncodporaled Dody normally acts hrough ing oMicers.
= acls ane thesr acis.

Conclusion on the Evidence

17788 The Bosrd conchedes thal Bren Wakdo vinlated Sec-
tion 14(1) of the Code in the manner complained ol by the
Commission

b. Tim Owen
17789 The commession submits that Tim Crwen was Presi-

dent of the Sociely from March 1980 1o March 1981, This
wias mod denied, Mo evidence was hed 1o contradict the stale-

B2

D203



Paragraphs 17770 - 17779

April, 1984

ments of Karen Maclachian (see Evidence, Volume 1, 9
March 1883, p. B0 and 930 in whuch she siales thal she was
told by Scolt McAdhbur, eddor of the 1972 edition, that the
President of the Society was ullimalely responsible for what
was “printéd” in tha 1981 edition ol The Red Eye

Conclusion on the Evidence

17770 The Board concludes thal Tim Owen vialaled Sec.
tion 14{1} ol the Code in the mannar compiaingd af Dy the
Commission.

c. Christopher Goulard

17771 The Commission named Goulard as Aespondent ba-
cause he wis President of the Society at the tima the com-
plaint was hked on the T4h of Apal 1987, This ha did not
dery. He wis nol President of ihe Sociaty or editor of The
ARed Eye al the mabedial irmes of the publicalion and distebu-
tion of ihe 1979 or 1981 editions, Can ha, therelore, be said
o ha";'e published, contnoled of disiribulad either of the edi-
tiong

Conclusion on the Evidence

17772 The Socmty asan unincorporaied body is a “parsan”
wha has an pngoing existence, The Red Eye boasis that tha
Society has apparently exigted "without infarruplion zincg
1949 * Tabde officers come and go and must ba responsible
lor the gois of the Society while they are the *minds and
management” of the entity. In anawer 10 our guestion abowva,
il seems both unreasonable and illogical to hold an indevidual
aocounabie relrospectvely Tor the acts of his predecessors,
Geouland's ondy link 1o the violations complained of is that al
ihe trme of the complaint he happenad 1o be President of
the Society, Hence, i is only i this capacity thal he would
b higld responsitle for the agis, namely, publication, condrol,
digtribaution of the Sociaty. Whila the "person,” tha Enganoer-
ing Students” Sockedy, & liable for the violations of Sacton
14{1), the Board does not find that the Commission has
pewed on the balance of probabilities that Goulard wiclated
Section 14(1) in the manner complained of by the Commis-
siom om April 14, 1981,

3. Evidence Against the Editors of The Red Eye 1979,
&. Scott MoArthur

17Fr3  The Commission submits that Sooit MoAmhur was
editar of the 1973 adilion. Al no point in the proceedmgs
wiad thel deruid, McArhur's photogrpah appeans in the 1979
editan wilh the caplion “Red Eye Editor” undearmeaath (1. Ms,
Maclachlan's testemony (see Evidence, Volume |, 9 March
1982, p, 10} #fso conferned this and was ot contradicted,
Terry Pugh's evidence also confirms Scolt MoArthar's in-
volvermnent with the 1978 aditions (see Evidence, Volume |,
9 March 1982, pp. 153-154 and p. 156). Mo attempt 1o dis-
credit this aspect of this wilness' testimony was made in
CIOS5-BX AMEraLion,

Conclusion on the Evidence

17774 The Board concluded on the evidence befose il that
the Comenission had establshed on the bafance of proba-
bilities. that McAnhur was the adior of the 1975 adition. Pre-
sumptsones. from the law of libel are ussdul. Evanyone who
takes part i the publication of a libed including editor (R vs.
Dover (1863) B How. St Tr. 547) and Watls v. Fraser (1835
T C+P 388} is kable. The evidence, fortiliad by this unseibul-
ted presumplon, i sufficient on the balance of probabifities
o allow the Board bo detarmans that Scott MeArthue vindated
Sacton 14(1) of the Code in the manner complainad of by
the Commession. He was responsible as adilor for pufblishing,
confrolling and distribuling the 1979 adiion

b. David Holler

17775 The Commission submils thal David Holfer edied
tha 1981 adition. Al no point in the proceadings was this
denied. Hofer's name appears at the foot of an editosial
diatibe agansl woman's ocrganizations entilled “Fuck O
an page 4 of tha 1981 adilion. His nama also appears on
tha final page of the newspaper under the haading “We're
dong! This is i e las! page. Thanks lo averyone who halped
ouf,” David (Jack) HoMar, Ed. Mr. Goulard also testifiad thal
Hofer was addor of The Red Eye (Evidence, 23 April 1583,
D 81}

Conclusion on the Evidence

17776 The Board deterrmnes that the Commession has as-
fabEshed on the batance of probatbilies thal Holler edited
thi 1981 edition, In this capacity he published. condrolled
ang distributed the 1881 edition and thus he viclated Section
T4{1} oA thar Cncl

ORDERS

17777 1. The Boand herebhy declares thal the 1979 and
1981 editiong ol The Red Eye newspapss which was pub-
ghed, controled and distribubed by the Engenearning Stu-
denls’ Socy, Unhacsity of Saskatchewan and the other
Responcents wilh the exception of Christopher Goulard vio-
lated Section 14(1} of the Saskalchewan Human Righls
Code. The form of these vislations is nol proteciad by tha
freedom of expressicn. Thi violalions discriminated against
women Dy nduculing, &nd Deliltling them, and alfronting heir
dignity because af their sex

17778 The Board rederates that this matenal in promaling
a consisien! mage of women as less than heman is a source
of grave evil in cur society, Once a class ol poople is pro-
sented 88 less than equal members of (e human family with
impunity the class may well be trealed as such. Malerial of
the kind in thess two newspapers perpetuales & soca o
mata which is discriminatory 1o woemen, Women ane alnescdy
targets of manifold discrimination and hoeribse violenoe, Mo
social inferas! s served by iolerateng 1he free axprassion of
such malerial

17FPM 2. The Board orders thal there beno furher digsarmi-
naticn of the 1978 and 1961 adiltons of The Hagd Eye
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17780 3 The Board ordess thal the Engineerning Studenis’
Society and tha ather Respondents do pubdsh copses of this
Cirder in full and without comment in sulficient numbars lor
aach member of the E.5.5. in tha 1984-5 year or 500 copies
wilchewer is the greater. That thesa copies be disseminaled
in a like manner ko The Sheafand The Red Eyein distinbadion
boxes throughout the University of Saskatchewan campus
This publication and distribution shall ba simultanscus with
tee mext edition of The Aed Eye. This will be Supservised by
Saskatchewan Hwman Rights Commissacn Stall

17781 4. The Board orders that all mamibers of The Hed
Ee Stall and the Sochaly's executive for the 1983-4 academic
year and the 1984-5 academic year atlend workshops ar-
ranged by the Sasketchewan Human Aights Commission,
Compliance with this order is 10 be the responsibadity of e
Editor of The Red Eyve and President of the Sociely al the
material tima. Mon-compliance shall ba repoted by ihe Com-
mizsion to the Dean of Engineering, 1he Senate of the Liniver-
sity of Saskalchewan and the Discipling Commitbee of the
Council of the University of Saskalchdwan,

17782 5. The Board orders ihe Engineering Sludents’ So-
ciely and cther liabde Respondents io pay th lollowing cosls
gince the Board determings that the Socioty pul the Commis-
gion 10 unnecessary and unfeasonable expense on the fol
lowing days:

a Ona hall diay's counsd foo for

21 Januany 1942 12000
18 Oclober 1982 §120.00
27 January 1983 120000

TOTAL L5000

[ Froable expansas norgabon o lhe aflendance ol wa-
fisdsag on the 2150 of Janaury 1802, 18t of Oclober
1882, and 2Tt day of January, 1963

17TEY The Bosrd declares isell seized of (his manar uniil
such time as it is satisfied that & reasonable amount (s agresd,
ar in the event of disagreement the Board will defermine (he
amaount.
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The City of Moose Jaw
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The Moose Jaw Firefighters Association
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Roy Day
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Date: April 13, 1984
Place: MoGsE Jaw, Saskatchiaan
Balare: Mailhason, J

Appearances by:  J.C. Zimmar, Counsal bor (he Gity ol
Moose Jaw
R.G. Hagan, Counsel for The Mooss
Jiaw Firgdighters Association
MG, Woodard, Counsel for Aoy Day
amd M Saskalchewan Human Rights
Commission

Bummary: The Cowrr allvws the appeal by the Ciry of Moose
Jirw awed Moare Jaw Firefighters Association from the decision
of @ Bogrd aff Inquiry which fownd thar Roy Day wers diserimtnmied
agarngd when he wos forced b retire from hiv position ay a fires
Sighrer ar age 62,

The Cowrt piddes thar the Board of Iaquiry applied the wromg rest
I determine whether being less than 62 vears of age was a boag
fde occupational gualification for the position of (trefighter, be-
corare if oid aot pro apply rhe test ser ouf by the Supreme
Cowrt of Camada fa the Borough of Erobicoke decizsion.

The fsue ia this cose @5 whetker an employer and a urion can
agree through cellecnive bargaining 1o o marderory reiiremenr
age vowager than &5, The available defence for sech a practice
|'Jrﬁn1mug¢wrmnn#5irabaﬂ1ﬁfrmﬂq'!' i-
ificanion for the position. M i decition on the same Lr.n:rm.l'ﬁr
Fupreme Cowrt of Conady srated thid fo esrallish dhar an age
younger fhum &5 (s a bona flde occupationsd gualification ke
emplover must show there & sufficient risk of employee fatlure n
those over rhe mardmory reniresent age b warrant the early
relirement in dve interests af safely of the emplovee, i fellow
erplayees and tie palic ar large.”

The Cowrs flads thar the Bogrd of Inquiry i this case erced becaice,
wihiile if wred this Evobicoke text, i alvo wred the tesr et oud in ey
Americon case Usery v. Tamimmi Trail Towrs fnc. The Couri finds
thirt the Tomiami test requires o demoasiranion of “inelerafle”
rizgk of emploves fatlwre rather than “sufficiens” rivk of emploves
Sailere and that this is differens from the Erobieoke prandard. By
applytag the Tambamd rest, the Court rales thar the Board of Taguiny
erred im Iow.

Tve Conrt flads thunt the evidence presenred by the appellans meers
the texd of establishing swficient rivk of employves failire o fretify
TETiRg O puradalory Feltremernr age varHger than 65

The appea! (s alfowed.

18582 In a complaint mvised as of March 2, 1382, the
Raspondent, Roy Day, alleged thal be had bean the subject
of discrimination by the Appellants by virtue of ks 8ge, con-
trary to The Saskatchewan Human Rights Codea (the “Coda™)
& Boaed al Inguiry (he “Boprd™) was astablishad 1o mguing
inta thir complainl. In Reasons for Decision daled Movember
1. 1583, the Board concluded ihat the complaint was wall
founded, The Appelants have appealed bom thal conclu-
=N

18593 Roy Day was employed continuousty by the Cily of
Moose Jaw {the “City™) as a firelightlar from 1947 until Feb-
ruary 29 1980 Swmce at leas! 1972 thi terms and condiliong
of employrnent of firafighlbess by the City have been gowensd
by a collective bangaining agreamant with the Respondant,
the Moose Jaw Firefighters Associalion Local 553 (ihé
“Union®), The 1974 colleckve bargaining agreamant made
prowision for tha gradual reduction of the mandatory reting-
menl aga of firefighbers from apgea 65 to age B0. In 1976 tha
mandatary ratirement age was o be reduced from 85 1o 64
years: i, 1978 from 64 to 63 years: in 1880 from 63 to 62
years: in 1982 from 62 1o 81 years; and in 1884 from &1 1o
60 years.

18594 Aoy Day attained the age of 62 years in April, 19749,
and on February 29, 1980, he was reguired 1o retire 85 a
firefighter. Although Day had twice applied for an extension
od his noomal retirement beyvond the date specified in tha
collactive bargaining agreement, bath the City and the Linion
repecied the applications lor exlensaon.

18585 Secton 16 of the Code prohibits discriminakion in
employmend, and .8 (1) thereol providas:
“16-{1) Mo employer shall reluge 1o employ of continue
o emphay oF ollvanaiss daciminale painal aivy Darson
of class of persons with reapect b0 employment, of any
lemn: o condition ol omploymant, bocsuse of his ar e
race, cread, religon, colowr, sex. mardal stabus, phyeical
diaabelily, age, nalkoNally, ancastry of plate of angin”

18506 The term “age” s defined in 5. 2(a) &5 meaning;
.. amy age ol eghieen years of mone bul less (han

18597  Subsecton (7)ol 5. 16 of the Code sets out a provisa
o thee prohibilion Aganst discrminabon in employment:

ISHN 0226-2177
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“18.-[7) The proviions ol this saclion relating 1o &y dis-
CrirEnalion, lmilalon, specificanon of preléerence lor a
podilion of Employmnent based on sex physical disability
of age do nol apply whene Sex, physical ability or age s
a reasonable oocupationsl gualiicaton and medguitermant
for ther position of empkoyment.”

18588 Saction 32 of the Code makes provision lor an ap-
peal from any decision or order of 8 bBoard o Inguiry, and
&8 [4) prescribas the jurisdiction of the appallate court:

“E2.A4) WhEng an ApPERE = IR ursder This ssclicn, thi
judige shall determing any gqueston of law nolalicg o the
agpeal gnd may alfinm or reverse the decsion of onder of
1he g of inquiry G ramt Tha masier back 19 the board
of imgquiry fod amendmant of its decsion o ardar.”

18589 In Onlang Human Righfs Commigsion & al w
Borough of Efchicoke (1982) 132 DLA. 14, (3 CHARR,
/7R3, a seven member panel of the Supreme Court of
Canada unanimaosly reversed the decisson of the Ontano
Court of Appeat which had upheld the majonly decision of
the Ontario Divisional Court allowsng an appeal irom a deci-
sion of & board of mnguiry estabilished parsuant 1o the Ontano
Human Rights Code, The board of inguiry had concludsd
that the municipality had discriminated against twe firadigiht-
arg bacausa of age. The Elobicoks case mwolved wvirtualy
the same iswes as wera ralsed by the complaint of Roy Day,

18600 The collectve bargaining agreament in Ersbicoks
made provision for mandatony retirement of frefighiers &t
age 60. The Ontario Human Rights Code prohibited digerimi-
nation in emgloyment on the bass of age, which was defined
83 "any age of 40 years or more and less than 65 years.”
The prowviso in the Ontang Human Rights Code stated that
the peohibition ded not apaly to a “bona fde occupational
qualification and requiremant lor the position or employ-
mant.”

18801 The Code wilizes the phrase ‘regsonable’ oooupa-
tional qualification, instead of 'bong fde’ cccupational gual-
flication, and the dilering phwaseology was noled Dy fhe
Board when adopling the reasoming of Hamilton, J. in Man-
itoba Human Rights Commission and John W Falason v,
City of Winnipeg (1982} 135 O.LR, 641 (3 CHRRA, D002),
The Mamoba Hurman Rights Code alss wlilizes the word
‘reasonabie’ rather than Bona fide’, and the Board concluded
that the proper test = whether the employer can justily that
age (60 is & reasonable, of reasonabhy necessary, refbemant
age for this type of employes. No ssue has been taken with
this parficular conclision.

18602 |In Efcbicoke, as in this case, it was accepied by all
panies that compulsony ratirement al less than age 65 prima
facie constitvled discrimination by winue of age. The mguiry
was then directed solaly to the guestion of whether the dis-
crimenation was parmitted &3 a bona fide occupational gual-
ification.

18603 Mcintyre, J. declared. al page 19, that the resclution
of this gueshion necessiated & delermnalion, frgtly, of what
= a bona fde cocupational qualitication and reguingrmenl,

and, sacondly, whethet it has been ghown by thae employer
that the mandatony provisaon complassd of would o gualify
With respect to the first matler, it was siated. al page 19

“To D @ Do fids GO0 upalional guasicalion and medguina-
el @ leralalion, Such as & ﬂﬂl’rﬂﬂ&l‘y FEfd el 8l &
fimed age. must be mposed honestly, in good 1ailn, and
in I sncenahy hedd beliel thal such Emiabon s impoded
in e inderests of the SRR parmnmm ol e e
e with &3 resasonable dasaleh, ﬂ|E‘.‘§I and BEon-
oIy, Al mdl lger wllEnod of exlraneous eagons amed ol
ﬂhr&t!:’-ﬁt which could SalEal Py puiposs of 1ha Cade
n additien il muess b nelabsd ihﬂ.ﬁﬂbﬁﬁlrﬂfw B Bhas
perlasmance ol 1ha Erl'q:hbyﬁ'm'll condiEmed, i ihal s
IEHS-I'.'!'IH}IH mﬂ:mﬁmmlmm!mm-
ical peiormance of the job withoul endanganng the ém-
pioyea, his foliow employecs and tha genesal pulbhc *

15604 There was no suggestion before the Board that the
refirement provisions in the collective bargaming agreement
betwean the City and the Uinion wera agreed wpon for ulterion
ar exfraneous reasons aimed al obectives which could de-
feal the purpose of the Code,

18605 Melnlyne, J stated thal the resolution ol The second
question was depencen! upon a consideration ol the evi-
dence and the nalure of the employment concemed. Il was
noted that, although everyone ages chronclogically at the
same rate, aging in the functional sense proceeds at widely
varying rates and is largely unpradictable, and he theradore
commenied, at page 20:

"Faced with the uncafainky of the agng procOSS an em-
pioyes nas, £ seams b ma, o aliernalives. He may sl
lesh A retroment e af G5 or cher, inowhich cass b woud
escapa the charge ol discriminalion on the basis of ags
unger the Code. On tha other hand, be may. in costain
types ol employment, pasticularty in fhose aflecting public
sadaty such as thal ol aiding pilpts, ran and bus drivers,
polica and fromen, consides that e risk of unpredictabie
incliviciual Fgman failure involsad in conbning 2 employ-
oas o age &5 may e such thal an asbirary retiremaent
age may be justled for application o all omployess. in
iher Case at ar it may De said (hal the employmaent falls
into fhal calegony. Whils @ = no doubl e Bhat soma
bedces e age of B0 may bacome undd for Sredighling and
mary abowa that age may nemain At recognilion of this
proposition alfords no aseslance in resoling the second
gquaaglon,”

18606 The evidenca balore the board o inguiry in
Etobicoke consisted principally of the lastimany of firehighl-
ers, which, il was concluded, was Llangaly ‘imprassionistic.”
It was stajed (hat mmaihirrg mara han garrafal AsHENIONS
and exprassions of the witnesses thal firefighling & a ‘young
man's gumn‘ was requirad 1o enabla he employer (0 dis-
chaige the burden af prool upon it Although it was clearly
rcted thal it would Be vrwise 1o atempd 1S lay down any
i rub as bo the naberg and sulhciency of the evidencs
requinad, coain gmannasmmmnmm; axpressod al
page 22

"in gealing with the quesbon ol & mandaiory reqremant

age i would seem that evidence as o the duties o be

pariormad and theselalicnehip Detsween e aQing process

and tha sale, effcient perfommance of hose dutsas woukd

8 imparalive. Many factors would be involbved and i

would seem 1o be essenbal that tha evidence should cowar
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the detailed nalem of the dubes o be performed, he
condbions axisting in tho work place, and the affact of
such conditions upon employoas, particularly upon thase
at or nnar b rotirgmon! age Soughl to be suppaned. Th
aging procass B one which has involvesd the altengion of
1ha mechcal profession and & hos been the Subme o
substantal and conlinging resaarch, Whise a limitation
upon confinued employmaent must depend for s validey
an proal of & dangar 80 puabbc salety by the continuation
in amplcyrmanl ol peopla ovar a corain age, IF would
appaar 1o be necessary in order to discharge the burden
ol proof festing wpon the employer 1o adduce eidence
upon 1his Suljic]

18607  In bght of the decigion « Eabneoke as 1o the ques-
tiong which must be resohed, and the guidelings as 1o the
iype ol evidence requirgd D resohod Ihese Quishons, thi
Appeilants have assedmed el e Board saned i law in SSven
enumeraled respects. However, some of the alleged ermors,
if they oocurmed, were ncadental o the final conclusion of
the Board. Because if s only necessary bo determing if the
Baoand made an enmos in s which atfecied is fingl conciugion,
there k= noneed Ioexamane each ol the altegalions of error.

i)

18608 In considering the nalure of the burden on the em-
ployer of establishing, on a balance of probabibities. that a
mandatory reteremeant age of less than 65 years was a reason-
able occwpational qualification o requiremen, the Board
staied, at page 2%

Il is i Board's view thal ibe case law astabishes ihai
i iz slill necastary lof the ermployes to show Lhat all mesr.
brs of ihe resticied class (in this case, lhose over G2
ard evaniually owar B60) had 1ha intolerabls characienstic
of Thal the incidencs in thal group was sa greal and ral
sl santly antlaliin A% o rmakas the nskes Irom contirwing
10 employ membens of the group incheabis in the cir
ciEmaranceg "

18608 Although the Board acknowledged that the fore-
going wording had been extrpcted from a decision of a
United States Court in Usery v, Temiamd Trad Tows inc. 11
EP.0. 10816, the Board further stated that the Tamiami bas)
had baen adopted in Efobicoke when reference was madea
to ‘sufficient risk of employee failure.’ The Tamam! case,
howewver, was not refened to in Efobicoke, and the complets
sananca contaning the guoled phrase ig set out on pages
20-21 of Elobéicoker

“In an cocupation whore, as in Ihe case ot bar, tha am-
Pyl So0ks 10 justily the melingmant in tha irferests of
pubdc salety, 1o decide whiathes a bona fide occupational
quisdification and requinement has been shown the board
ol irguity and the Court musl corsider whather the g
clange adduced usities e concitesion fal theng 5 51600
cibfl figk of emplayee fnie it those over e mandalon
ranramaryd age 0 warran M aavly retvemenl 0 e ine
Ieveils of salaly of Ihe empicyoe, bis lnflow empioyoes
and e pubic af large ® {emphasis added)

18610 The test adopted by the Board canndl be equalked
with the Elobcoke test. There s a significant diference be-
tween ‘sulficient’ risk and an ‘imolerabie’ sk Further, there
s nothing in thie Efobicoke deciglon justifving the aaseion
that the employer must shos thal ‘all members’ of the

resincted class possess the ‘intolerable’ characteristic, |t
would be placing an mpossdble burden on an employear i
this aspect of the test enunciated by the Board accuralaly
refiects the law, panicularly when even meadical scienlists
cannod praduct, for example, which individwats will sufler haad
attacks

18811 0 = even less possible o extract from Erobicoke a
fead which (% synomimous wilh the 1ee, involing atarmatives,
enunciated by the Board The alternative mecited in the
Board's 1831 is only marginally less onerous than the first
onaes, i that it contermnplates an employer establishing both
that the incidence of failure is “so greal’ in tha paricular
group, and the failure within the group is not sufficiently
identdiable, o make the risk ‘inlolerable.’

1BE12  Thx fast which the Board enunciated as representing
the burden placed on the employer 1o justfy the mandatory
refirement age at less than 65 years of age was therefora
clearly erroneous n law. Meverheless, it is still necessary 1o
examing further the declsson of the Board 1o detarmine if the
Board achua®y applied the erfoneous best, particularty be-
cause the Board siated, at page 50 of lts reasons:

“The Respondents have nol comdnced this Board that
thene is sulficent sk of emplayes kil in those over
ihe mandatory reliemant age io warrand ihe eatly redine-
mant in the irterests of salety of (he empiayes, his lelow
employeas and ihe publs & lange.”

18613 Ewen afthough the last guoted sentence i vary much
closer 1o the fes! eslablished in Erobicoke, the standasd of
prood on a balance of probabilities doas nol necessdate thal
te baarer of thes burden “comvince' atribunal, but only estak-
lich that the position it advocalas i the more pobable

W

18614 The evidence quste clearly revealed that firefighting
i5 andunus, physically demanding wosk and thal firefighters,
immedialaly prior 10 amnd while engaged in the activity of
firefighting, are subject o inlense stress and strain. The
Board slated, at page S0 of s reasons, that the evidence
in this respect was accepted.

18615 Siatistical data filed by both the Respondents and
the Appellants reveated that in the year 1976 in the Uniled
States 45% of on duly deaths amang tirefighlers wee due
10 cardiovascular accidents. In the year 1977 hean allacks
accounted for 42 5% and strokes 1.5% ol falal injuries 1o
firafghters. In 1979 the percentage of fatal inunes 1o fire-
fightars altributabile to hean attacks was only 38.9%, but in
1982 i was 52%

1BE1E The Appellants adduced evidence o the effect thai
ihe cardewvascular funclion decreases with age; that the in-
cidence of coronary athensscienpsis increases with age; tha
there 5 a marked increase 0 ihe risk afier age 55 of acule
mypocardial infarction and connary atery dissase; that active
fiefighbers déa af a rate higher than in any other industry;
and that firefighters over age 55, if required 1o exert them-
golves masximally, are Wkely to sulfer significanl coronary
arlery disease.
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18617  In & four part repont enidled “Heart Disease in Firg-
fighters™ by R, James Bamard, research cardiologist, filed
by the Respondenis, it was staled:
“in conclusion, the available dala show that linglighlers
do have an abnocemally high incidence of heart disease
Sludigs conducted on finlighters and the firafighting en-
vingnmien| suggest that siress associated with tha b ray
b @ major {acior

18618  The number of sludies and published anicles relal-
ing 1o coronary heart disease and firefighters reveals that a
real problem is percelved 1o exist in this respect, The e
dence of each of the expen wilnesses presemed by the
Appellants and the Respondents acknowledged the exis-
fence of the problem, although there was a divergence in
their opinicns &s o the swggested sclution therato.

1BE19 Al page 51 ol its reasons e Boged stated

“The Boand concludes [hal, even Ihough Mee was no
bundéen on il 1o do 0, e Commission has esiabished
o & balance of probabiltes hat ndisdual fretightees af
Pigh risk of having 8 CHD evenil can b detected and
resraried] Inaim this linelighting Maie withcul & blankel resorl
1o age and &l & cos which would not be probilitive, Con-
vertional fik Tacton can sl be dalamingd by way of &
reagical hisiory, and, i many instances, whess recognized
nak laciors afe abaant, luithed testing would nol b fa-
guired. Whede indicaled by The presence ol one of mane
riak factors, @ lirefighter B0 weans of age of alder can Lake
an exercisg slress 1657 (@ tread mil bast) b furlber define
has rigk of having & CHO evenl.” (emphatis added]

18620 The only evedance as bo the ‘cost’ referred to in the
faregoing conclusion of the Board was that of Or. Brece, who
eslimatad that the cost of the exarciss tread mill tast in the
Sealtle area was “somewhere around 130000 10 5150.00.°
With razpect to the cost of tread mill equipmant, Or. Bruce
stated thal e was not sure — °It varies with the manulactunes
and the moded, but I think il's reasonabla (0 say somawhens
in the ordar ol about 52 500000 currant markal wakse.” Bul
thera was no evidents whatewvar as bo the likely cost of axer-
cisa sirass lests in the City of Moosa Jaw for firefighlars
ampioyed by the City, nor was thare any evidence thal thens
arg individuals in Moose Jaw equipped and trained 1o per-
form the lesls,

18621 Molwithstanding the absance of evidence as to the
‘eost’ ol lesting. the loregomg conclusion cliarly raveals thal
the Board must have accepted the "sulficiency’ of the risk of
employes lailurg wilhin e group against which Bhwene was
discrimination, becaugse of the reference in il previoushy
quoled conclusion o “individual irglighters & high risk ol
hawing a CHD ewent ®

18622 The evidence as a8 whole reveals ihat there s & risk |
— glated by one expert wilness fo be a 'sgnificant’ sk —
o active firefighiers dying of heart disease or hean atiack.
The exiglence of this fisk was recogmzed by all of the expen
wilnesses, These winesses expeunded apinions,
ol cowrse, as o the appropriale method of minimizing the
rigk, bt the risk was sufficient bo warrant the underakeg o
all 1he vanous tests refermed 1o in the evidence, the compiling
of extensive statishical dala, and the preparaticn of the innum-
erable arlicles ciing the conclusions based thereon,

18523 Inthe final paragraph of its reasons the Board staled,
in part
- [Ajnad is satisted 1hat he ek of smpisyos (Bl can
be adsgualsly feduced Dy paftemance lesing and
scrsaring for potential CHOD avenis through madical his-
feies folliwed By pottible iread mill 18280 ." (emphasis
Egad)

18624 Thue, o 8 guete chear thal the Board acknowladgead
the existence of 'sufficient ek of employes failee’ — the
first pan of the test enumerated = Elobicoke — and the only
gueestion |s whethes the Board correctly applied the sacond
part of the tesl in reaching its ultimate conclusion

18625 The omem which was placed on the Appallants by
wirlua of the decision in Efohicoks was o adduce evidancs,_
justifying the conclusion that there i sufficient rsk of am-
ployee falure over the mandatory retirement age 1o warrant
early relirement in the interests of salety of the employas,
hiz felliow employees and the public at large. The Boand
stated, however, at page 51, that the Respondants hiad not:
“[Mit thei Burden al praving ihat it is impossibie of highly
impraclical 1o deal with ;e retinemant ol firefighiers be-
iy Thee g of B0 and B5 om an individualized Dagis "

18626 This conclusion summarizes, o a large extant, the
previously quoted conciusion of the Board, based on ihe
Tamiami case. as to the burden facing the employer. This
was nol the onus which il was slated in Efobicoke must be
safishied by the amployer. it is therefore guite clear that the
Board did vftimataly appdy a tast. in detarmining whathar tha
discrimination on the par of the City was a reasonable occu-
paticnal qualification and reguiremeant lor the position or em-
ploymant of lirafighbers, which is armonaous in law. Becausa
the entire consideration of the question 1o be resolved was
based on an ermonaous lagal pramise, the decision of the
Board must therefors be reversed and the comgplaint of Ray
Day dismissed,

There will e no costs 1o any of the parties
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Len Cralg
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W
The City of Saskatoon
and
The Saskatoon Professional Fire Fighters Union,
Local 80
Respandents
Date: Apel 10, 1984
Place: Saskaloon, Saskalchewan
Betore: E. Robert Stromberg
Appearances by:  M.C. Woodard, Counsed for Len Crag
and the Saskatchawan Hurman RBghts
COMImIiSSion
T. Dust, Counsed lor the City of
Saolatoan

Donald Ching and Eric Cling, Counsel
for The Saskatoon Professional Fing
Fighters Linion

Eummlﬂ: The Board of Tnguiry firdy rhat the Clry of Sesbawmon
ard the Seskaoon Fiee Flghters Uaion did rot diseriminate apaine
Lewt Craig whem they required him to renire from Jis posiiion o
Fire Marshall o the age of 60,

The Board accepts evideace thar Len Craig and kis predecessor
ire the Fire Marshall posiifon have never been called out io active
Jiee fiphving dwiy and thay the Fire Prevention Branch is compased
rurinly of fire fighters who have beer injured or kave disabilites
However, the Bord finds ax o focr that Fire Marshalls are fire
Jighters and hey are required fo engage in acrive fire fgkniag iy
because their job description staes that they meost be available ax
buick-up if there ave major fires.

The Hoaed rejects the complainaar’' s gargumenl e there are
metheds of determeiring fadividival fire Qghrer's abilite 1o perform
e chintes of thetr job by using fincrional tents awd that conseguently
appilying o moadatary refirement age of 60 I3 Bol necessary,

The Bogrd finds thar o mandipiory renirement age sét af 80 s a

;ﬂ:;::l-ﬂﬂr M'qm:.l'mrlﬂ.ll qwb:ﬁruﬂmfﬂr the position Mr., Craig
el

The compleir (s dismizsed
REASONS FOR DECISION

18627 On fhe 22nd day of August, AD, 19&3 the Minister
of Justice and Attemey General of Saskatchewan, J. Gary
Lane, appointed rysell &5 Chairparson and sole member of
the Board of Inguiry 1o hear and decide the complaint of Len

Craig agans! the City of Saskatoon and The Saskaloon Pro-
tessional Fire Fighters Union, Local 80, of the International
Agsociation of Fira Fighlers with regard ta the allegation o
discriminalion agains! Len Craig by the Respondents beo-
cause of age, The appoiniment was made pursuant to the
previgions of The Saskalchesan Human Rights Code

18ErE On Sepiember 14, 1983 Molice of Fomal Inguiry
pursuant e Seclon 14(4) ol The Saskatchesan Human
Righls Code was gnoan b all of the parties. An Answes was
filed by the City ol Saskaloon on September 27, 1983, An
Ay wies flgd by tha Firs Fighters Uinion on Octobar 24,
1983 On September 3. 1583 a meating was hald and al-
tendad 1o by all Counsel reprasenting the parties. The date
sel lor the Inguiry was November 21, 15983 On Saptembear
13, 1983 the InqQuiry was adicwmed to December 5, 1283
Cin Movembees 15, 1883 a turimer mesting was held with all
Counsal present and the Inguiry was scheduled 1o begin
February 13, 1984, Al the opening of the Inquiry all parties
agreed thal adequate nolice of lime and place of the hearing
had B propary given, The parties did nol objact to the
jurisdiction of tha Board. The Board of Ingquiny sal from Feb-
ruary 13 1o February 16, 1884 inclusive al the Confedaration
Roorn in the Centennial Auditorium, Saskatoon, Saskatcha-
wikh, &l paries presanted argwneant to the Board of Inguiny
on March 15, 1884, Each party submitted a written argument
as wll

18629 The Complainant, Len Craig, a former employes of
iz Caty of Saskaboon Fire Departmeant alleged that he was.
terminated from his position of Fire Marshall oo Chief Fire
ks i tion Crificer becawse of his age, i viodation of Section
16{1) aof The Saskaichewan Hwman Rights Cooe (the
“Code”). He also alleged thatl his Union, the Intermnasional
Associabon of Fire Fighters Local 80, of the Intemational
Associaton of Fire Fighters (the “Union®™) disgcriminabed
aganst him in regard to his employment with the City o
Saskatoon, (lha “City") condrary 1o Secticn 18 of the Code,
by agreaing 1o retirement provisions which reguired oe al-
lawed his amployer bo barminats his employment becauss of
his age

18630 Tha undisputed evidence is that Len Craig poned
thex Fira Dapartment in May of 1947 at the age-of 25 years,
as a firg fighter, In Saplember of 1967 he was promoded fo
the posstion of Fire Inspector. In September of 1977 he was
appaintsd Chial Fire Inspaction Officar, otharwise known as
Fire Marshall. He occupied the positon as Chéed Fire Preven-
by (Fcer wndil the end of May, 1982 wien he bumed sixty
years ol age and at that ime retired pursuant to the provisions
of the Caollective Bargaining Agreement (the “Agreemment”)

1B631  Mr. Crasg claimed he wag in good health and abile
by perform his duties as Chiel Fire Prevention Ofces How.
gver, in 1981 he was hospitalized with a leg problem. He
stated he subiered fom a goul probiem and anhriis which
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he has had for several years. The extent of his disahbility, i
ary, resulting from his leg problems was not expanded wpon,

18632 Section 12 of the Agreemeant bebween the City and
tha Unicn provides in part as follows:
“AATHCLE 12 SUPERANMUATION AND RETIREMENT
a) W the excepton of those employees covaned by
Geraral Supatannualion Bylaw #4323, wha wil retee on
tne first al thie month SucoReding Bieir sbdieth (G0th) bidh.
day, all employees covered by this Agreement shall be
refred & the dirst ol neod month Tolbowing Their Siadicth
(B0MH] Bribday, i acectdance with Bylaw #5586 °

18533 H Is clear from the correspondence fed (Exhibils
A-3to A-8) and Mr. Cralg's testimony, that br. Craig did nal
want to retire af age sixty Dol was recuinsd 10 do 50 Decause
of his age, The report of the Personnel and Organizing Com-
mitiee of the City dated May 31, 1982 recommiended as
Tollowes:
1. “That City Council, as empioyer of Len Cralg advise
him that his serdcas with the City wdi termnate a5 of
May 31, 1882°; and
2, Thasl, in lighi of the compansalion resramen| provisons
ol the Workdng Agresmant and Pension Sylaw #5535
by will by gligithe for parsion banalils, N accordance
wilh the Firg Fighters Pension Bylaw.”

Tree recommendation of the Personnel and Organizing Come-
mittes was adopted by Saskatoon City Council May 31, 1982
and acted upon.June 1, T9EZ by the City Clerk (Exhikd A-8)

18634 The Code provices as Tollows:

"6, (1) Mo emgplogar shall refuse to continue 1o employ
or olharwse Gcrimnate agans| any parson or class of
persons wih respect o employmant, of any karm of con-
diticon of employment, because of his or thar race, creed,
redigion, oolour, sex. mariial stalue, physical disaliliy, apa,
nakongsly, ancegiry of pace of onigin.
{F} Tha prostsicrs of this section relating to any dsscnmi-
naton, limdation, specécaton of prafenance [of @ posEon
oF empinyamant Dased on e, piysical disabilty OF age
g0 ol apply whene ax, physical disabilty o age & a
reasonabie poCcupalonal quakicabon and requement o
e posilion OF empicyTmeant
Secton 1(b) of e reguations made under the Code pus
suant o Section 46 thereol is as follows:
1. 4 “reasonable occupational guadficaiion® means,
infer ahe a quaification:
that mendars it necessary bo hine membaers of one sex
ore ape group o of @ corlan physical abilty eaciy-
srealy in onder thal the essence of the business opar-
Abicn & nol ynoanmingd; or
1hat is essentinl of an owamiding, legilimate business
Prrpage, or
1hat renders & necassany i hing mambars of ona sex.
ong age group of of A certain physical abiliTy exck-
srealy in groar thal tha duties ol a ol invohed can ba
parformed saledy. it doss not include, nder ala, a
guadfication;
based on assumplions of the Companalive employment
characieriglics of that sox, ape grou of $1aie of phys-
oat clrsabudly i ganaral,
based on starectyped charactensalions of the s, age
o pihygical dispbikey;

basad on tha preforences of co-warkirs, Tha amployar,
cligrils of cusiomens, excepl thal, whang il 5 necassary
lar the purpods of sulberlicily of Qoruneness, Sax
shall b & reasorable cocupational qualiication;
Section 18 of the Code provides:
18, Mo lrade union shal eechide any person inpm dull
mmbership or sapel, suspend or glherwess discrimenale
aganst any of ils members, o discrimingle agans! any
person i mgard o employment by any omploye:, ba-
cause of the race, cresd, migion, colowr, sax, markal
sintus. physical dsabdily, age natonakly, ancesiry or
place of orign of thal parson or momibdgr

18635 By-low #5585 of (he City, the “Fie Depadment
Superannuaton Byléw” incorporates, by Section 2, the
Superannualion Plan which applies 1o emgloyess of the Firg
Durpartinent, Section 5.1 of which provices o ratifement 31
age sixty. Article 12{a) of the Collective Agreement batween
i Bespondent Ciy and the Fesponde Union specifies
thal emalovess e o ietivg al the age ol sidy. Len Crasg
Wk rocuingd b redice al that age

186368 | have no difficulty & fedling (hal the mandatory
ratiremant provisions as maest in the Collective Barganing
Agreement Datween the City and the Union constifuie a prma
Eaciy case ol ago discrimination, The dueshion (O e deal
wilh in [his case is whether or not a reasonable occupational
qualilication and requirgrmen] oxisis and whelthar il has boen
shown By the evidence presented

18637 Counsel hor the Commission angued that Mr, Craig,
as Chiol Fire Provention Oflicer, did nol perform (he sama
funclions as a fire fighler and should nol be subsect 1o ihe
same bests and physical gualifcations as would ondinanly
apply 1o a fire Bghler employed and working as a fire lighter
for the Saskaloon Fire Department

18838 The Fira Marshail is in charge of the Fire Prevenlion
Branch. He has sevan Fire Inspectors and ong Fing |nwes-
tigatar working under him. They waork out of Fire Hall Mo, 1
Their duties, § was argued. ara distanct from fire fighters.
was also arguad by the Commission that the Fire Marshall
and his Fire Inspactors are not responsible for the duties o
the fire fightars and it is unreascnakile in lerms of a reasonable
occupational qualification and reguiremant to subject a Fira
Inspecior or Marshall 1o age discrimination because of his
duties of a fire fightar

18635 Mr. Crasg lestified that since he transterred 1o the
Fire Prevantion Branch, he was never called ol o fight a
fire. Hia predecassor did nat fight fires. Evidence was pae-
santed 1o the affact that the Fire Prevention Branch of lhe
Saskatoon Fire Department is made up mamdy of fire fighters
whao had been injured while working or had sufisred some
disabilites which prevented them frem fighting fires. The
iransfer 1o the Fire Prevention Branch was made precisely
bacauss thay could not fight fires.

18640 Euxhibit A-10 = a handbook of general rules and
regulatons pubsished by the Saskatoon Fire Depaniment
The duties of the Chiel Fire Prevention Officer are defined
as fhollows:

To be responsitle to the Chisf of the Firg Dapartmend for
1ha supendsion of Fing Inspectors and all nplaled ackilices
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o 1 it Pravedition Deision. To eafolcs the Fee Prewen-
Bon ACT in 8l ity phases. such a8 carmyng oul of egular
fen hazand NERECIONS, W FECOMMEnd aniorcel Com-
phance wilh the lerms ol he Acl white necassaty, o
FEviaw daily INSPachon repoits and folkaw W BEF0US vit-
latong ol the Acl O oSCupancy codes a4 laxd doan by
the Matomal Board of Fine Uindeswiters. To adimsnster
educational Brograns n Fire Preventon by means of lec-
hanes, drlls, s, e in schools, hosptals, laciaies, ale
To regan on investigations of complaints regarding fins
hazards. To reled 16 appaopdials sulhorly &y Apiann
lirg hazands of violalons which ang (he concanm o olhar
viC BapaAmants such a8 ih slecincal, Boder, Duldngs,
gic. To supenvise |he Ssuing of permits for oi-buirng
euipment and I napechon and appioval of completed
instaliations. To compéa & variety of repors and marnlan
reCOnEs B relabad b0 tha oparaion al the Do To B
Avadahie for Cav-Dack 1o magy as and assish in M de-
tanmnahon of caiges of Iha higre Chher related dufees
which may be assigned fnom lime 1o lime. (Emphasis
eddad)}

18641 M. Crag téstibed that fifty percent of his tme as
Firg Marshall was spent out of his olfice. He altendad at fire
siles allor fings were pud oul 1o do investigative work. He also
spant a good deal of his time doing inspections. Although
Crasg was nol involved in fire fighting per se, the job descrip-
by il resguuire thal bo Be dvailabde fof call-back o major
Feees and 85550 i he delemenation of causes of the blaze.
Chal Sabeshyen indicaled in his evidence thal the Saskaloon
Fire Depanment has nol had an ncreass in manpower for
gix yoars, Hi staled thal he was required to useé as many
min as he can in active fire fighting. He has no choice bt
to use all available personned given budgetary constraints.
Hix expecied thal all aailable parsonngl ncluding parsons
ir 1hig: Firg: Presention Brandch should be available for fighting
fires and ndicaled thal sinca lale 1983 ha has bean using
the manpaower fram B Firg Prevention Branch 1o fight fires.
Firg Pravention personned also confribule imformation at firgs
wilhe respect b the contents in buildings and the layowl o
thiz building that @5 on hing. The presant Fire Marshall, Bruce
Jones, aleo estified that he himsalf has fought fires on occa-
sian and has Deen called bDack on otfer occassons. | fimvd as
a Racd that rivembers of e Fire Prasention Dapanmen incled-
iy e Farge Marshall are firg fighters and ane required 1o
W in active fire fighting when caled back by the Fire
il

18542 The Fire Marshall wivile doing investigative work is
imvolved in sirenuous and dangerous work. T Firg Marshall
in doing investigations must work in buildings that are in a
weakened stale of in a siate of partial collapse. [rvohoprmien
at the gscane of & lire B2 an adviser of in 8 Suppor capacity
can also involve sdualions whare i is reasonabbe 10 assume
one should be physically fit and able (o stand the rigoes of
fire fighting.

18643 The evidence presantad 1o the hearing cartainky laff
fitther chowbit that fire fighting is & strenuous ococupation, The
furnout gear weighs approsimately twenly-six pounds. The
bagathing apparalus weighs 355 pounds, the equipmeant
hat mus B handlad by the members of the Fire Departmen
is heavy and cumbarsome. While fighting fires, the fire fight-
ars must ba able to waek in hot and dangerous conditions.
‘While dressed i the turncas gear the risk of heat exhaustion

is high whan laking imo atcount he extrema body haat
buitdup. The woeking environmant is smoky, bot and danger-
ous. The fire fighter musi be able o cémb ladders, carry
hose, rescus persons &nd ba able to operate all typas of firg
fighting equipment. The risk of fafure by a fire fightar would
cerainly put in danger the fire fighter, his fatiow fire hightars
and members of the public.

18644 The issue 1o be determimed in this matter 15 whather
or not a mandatory retirement at age sixty & a reasonakbile
oocupational gualihication and requiremant for the position
ol Fire Marshall in the Saskatoon Fire Department, and is
therafore aliowed pursuani to Sechon 18{7) of the Code.

18645 The Supseme Court of Canada. in Omiano Human
Rights Commission et af v. aof Etobicore 132 DLA
(3d) 14 (3 CH.AR., Dv7E1) sat out the guidalines io ba
foliwed in deciding the criteris for determining what &
reasonable occcupsational quakfication and reguirement for
the position would in fact be. In the Elabicoke case the Re-
spondent Mundcapality, in pursuance of a Collective Bangain-
ing Agreamant with its Fire Fighters Associabton, required
te individual Appellants, a Deputy Chief and a Capiain, o
retire &l age akdy. Under the Ontario Human Rights Code,
a refusal to employ or continee to emaloy any person be-
cause of age was prohibited, "age” being defined as be-
twean foety and sixy-five years. However, the Ointario Hueman
Righis Code did pesmit discrimination d age is a bona fide
occupational qualification and requiremant for the position,
Im fhat case the ndividual Appellants filed a complaint of
descrimanation under the Code and it was uphetd by a Board
of Inguiry, Am appeal, from that decision was allowed by the
Ontaris Divishonal Court and a furthar appeal was dismissed
by the Courl of Appeal. On appeal o the Suprems Cow of
iCanada il was hald that the appeal should be aliowed. The
decision of the Cour was deliverad by Mr. Justice Mcinbyra
{3 CHRRA, v7B3).

18646 Meintyre J. characterized the test as follows:

Two questons must be considaned by he Cour. Firstly,
what i & bong gk ocoupational qualiication and require-
mant within & 4(8) al ke Code and, secondly, was il
shcran Ly The employer that the mandabany redinement pro-
visions complaned of could so qually? In my apiion,
iMere 5 no signilicant GHerence in the approaches taken
by Prodessors Durfop and Mekay in (his mater and | do
el Tl @rry Serious objection 10 Iheir charachenzation ol
i Subecie elemen of the 1eel o be appied in answe-
ing e fesl quesion, Ta be a bong foe occupsional
quAlSCAlon and requinsment a limtalion, such 85 & man-
dasory refinement 8l 8 laosd age, musl e imposed hon-
estly, n good faith, and in e sincersly held belied thai
such Bmilation is imposed in e imedests of he adequats
of e ok invoiad wih 3l reasonable &g-
parch, safaly and economy, and nod ko ullesion o axirane-
s reasons amed & objeciives which could deleal ihe
D ol (ha Code. In aadton § mus! be related » an
ohjacive sansd 1o the paroimance of he employment
concermed, in ihal #§ is regsonably necassany 10 assuns
i aificsent and sconamical panormanss ol Fia b wilh-
ol @mdangering e ampioyes, fes lellow employess and
e gararal pubbc,
Tha arswar ko the second gueston will depend i this, as
in all cases, upen & considerabon of the evidencea and of
the nature of the omployment concemed. As far as 1ha
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sulbjecive glemeni of ihe maiker is concemed, Thann was
no gvidence o indcale ihak the motives of fe employer
wETE Ciner than hanesi and in good fash in the sonse
descrbed If will B {ha cijeclive sepact of the tast which
wil concadn us. Wa all age chronpiogically at tha same
ratg, il agng in what has bean jemed the functonal
SEN38 FOCEeds 31 widely varpng rales and is lagaky
unpradiciabla, In cases whets concem for the amployea’s
capacty & laegely soonomic, thatk is whens the empiower's
concem ts ona of producivity. snd the crcumssances of
ampioymant eguing no. special skils thal may dminish
significanty wilh Bging. or involee Ay unusual dangars
o emplogees of the publc that may e compoundod by
aging, 1 may b ditficu®, # nol impessible, to demoensirabo
thad @ mandaiony rebeement al a fmed age. withou! regard
o indiidual capacey, may be validly imposed under Tha
Code, Insuch employmant, a3 capaciy lails, and as such
{allure Decomes envident. individuats may be discharged
of redied for causa

Faced with fhe unceraéniy of thz aging process an aim-
ployer has, it seems io me, bwo plbemabses, He may eslab-
lish @ rotirement age al B5 or pvar, in which case he vwoulkd
epacape e chasge of dscriminabon on the basis ol age
uncer the Code On tha othar hand, he may, in codain
typess of emplaymant, paricutary inthose alfecting putlic
sadaly such as thad of aiding pilols, rain and bus drivess,
police and froman, consider That (b sk of unpredictable
inciviciual bman faliung involaed in continuing all amploy:
s o age B5 may be such thal an arbirary ralinament
agh may be justfied bor applicafion [ all empiayess. 16
thix case at bar it may be said thal the employmaent talis
it thal calegary. 'Whiks @ 5 no doubd trug thal some
bariaw the age of $0 may becoma unit lor lie-fghiing and
many abown had age may eman il recognition of this
propasion afords no assislance in eesohang the second
grastion. In an occupabion whore, as in tha case al bar,
the empioyar seeeks 1o ustily the retverment in (b nlenes!
of public salety, o decide whether a bona ge ocoupa-
tional qualification and requiremaent has bean shawn the
board of inguiry and thi Court mus! considen whather b
evidence sdduced justfies [he concleson thal thens is
sublicint risk of employes flune in Mhose et 1K mank-
dalary relirement ape io waranl the eary retinement in
ihe irderists of safiety of the employes, his fellow employ-
ees and the public # lage.

18647  Mcintyre, J. beld that in view of the evidence ad-
duced belore the Board of Inguiry the employer failed o
discharge the burden of prood and he allowed the appeal
and restoned the judgment of the Board of Inguiry.

18648 The issue ol “reasonable occupations qualification
and requanement” was deall with in Maniloba Human Rights
Commission and Finiayson v, Winnipeg &f & 1883 3 WW.R
page 117 (3 S HAR,, DS02),

18644 |, that case the Complainant was a former Police
Cflicer. Ha lodged a complaint under the Maniioha Human
Rights Act thad his forced relirament as B S4aff Inspecior with
the Winnipeg Police Departmant a1 age sisty constiluted dis-
crimmation becausa of age, the Court of Appeal hald tha
there was a prima facia violatson of the Act bul the City was
antillad 1o raly on Section B(6) which provided that the pro-
wisions of that Saction did not apphy whans age was a reason-
able eccupational qualiication and raguararmaent for tha pos-
ilign. It was reasonable 1o balieve that al age sty or ower a
padica aficer parormming the Complainant’s functions would
han chilficulty parorrming them safely and efficiently

18650 In that case the Courl of Appeal referred to the Iral
judgment &l page 120 where Hamilion, J. stated as follows:

“in 1 case at bar, e sedence belons fhe [eamed ad-
judicalor was owershelming thal age 60, 1 nol an earied
ape, was & reasondble, and n fact necessary, retiremeni
age for an acive police officer, such &% superiniendeni
Finlayson. The evidence was of a scienlilic and meadcal
naturg doaling with the guestion ol agng and e menlal
ang physical demandgs ol the employment. There was envi-
mMIMWWIDMEﬂﬂmQETETﬂu&
tians: [rom fime o time and thal a high standard ol parcom-
Ance wils neguired in the intarest of lhe salsty ol e oflices,
firlloww officors and mermibers of the public 0 ke vicinily
Ther conclusans of B leamed adjedicaion ars amply Sup-
poried by the ewidence.”

18651  in this case, the Human Rights Commission called
w0 exper witnegsses and the City of Saskatoon called one
expert witress, Dr. Arthur 5. Leon was qualified as an expart
in cardiodagy, biochamistry and exercise physiokogy. Several
exdhibits wera filed by the Commission which were authosad
by Dr. Leon. He stated that there was no consensus on the
ciedinitapn of the procesa of aging. He said that diffarant ex-
pers have different theorses on aging. He did not fsal thal
a chwonoiogic deliniion of aging was accurate. He fef that
a bhologic or functional dedinition of aging was more reason-
able and mose accurata. He further indicated aging was a
process of changes which gradually ccour wilh no shamp
demarcation in any place in the ile cycle of an individual
and was avidencad by physicliogic changes which ocourred
quite gradually unless there was a prasence of chromic dis-
eaza. He further stated thal most people don't age al ihe
game rale. He indicated that thara wera a number of constitu-
tignal factors that determine a person’s aging rate whech
included genetic makeup, sex, body type, bady composaion,
the mumber of llinessas one sustainad i a iatima, chooms
dizeasa, environmantal faciors, health habits, physical nac-
tivity, and sevaral other matters swuch as exercise, died and
use of lsisua tima. Or. Leon was concarnad about staraotyp-
ing employeas at age sidy as baing unfit 1o do Rrefighting
work whan there ware wiays of testing for this competlancy
as a fire fighter. He clammed that with proper screening
techmques and on the job bestng, individuzls wihd would be
unabée to do the job of a fire fighter could be retirad.

18652 Dr. Paul Davis was also called 1o give evedence by
the Human Rights Commigssion. He was a highly qualified
exper inexercise testing and has conduciad much resaarch
imio the area of functional capacity. Az well, he i3 an expari-
enced fire fighter. Ha also indicated that individual besting
could be used to predict a person’s functicnal ability 1o per-
form the task of a fire fighter. He stated thal age should mot
ba tha only critericn upon which a parson’s amploymant is
based. He proposed that a sedes of tests have bean de-
veloped by himsall which adegualely test a parson’s ability
o be a fire fightar. He did state that on the average, a sidty
year old person would not perform as well as a loty year
old parson and that one would nol expect parformancas with
advancing age 1o ba batler than individuals of iowar age

18653 Bath of the Commisscn’s exdparts ded admil thal ags
is ‘an imponant factor in detarmaning the pedormancs of in.
dividuats. Howevar, the two wilnessas suggesied thal firg
fighters b basted indnidually 0 &5 10 0bain & mons accunals
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determination of their ability to perform the duties inherent
in their employment. They advocated that functional testing
was more accurate in determining a fire fighters ability to
perform his job rather than resorting to chronological age as
a basis for making the determination. The approach to the
problem advocated by the two witnesses may be reasonable.
However, the issue to be determined in this matter is not
whether a method of functional testing should be adopted
but whether or not age is a reasonable occupational qualifi-
cation and requirement for the position of fire fighter and/or
Fire Marshall.

18654 Dr. Wiswell was called as a witness on behalf of the
City of Saskatoon. Dr. Wiswell was qualified as an expert in
exercise physiology and gerontology. He testified that aging
occurs in everyone as a result of changes at the cellular
level. He testified further that the process of aging is irrever-
sible and accelerates after maturity. He stated that no matter
what the level of fitness of a given individual, there will be a
decline in function between the ages of thirty-five to sixty of
between one-half percent and one percent per year. | do
not believe these figures were disputed. He stated that there
were several effects of aging which were detrimental to per-
formance including hearing loss, muscle loss, gradual loss
of function, decrease in exercise capacity, increase in risk
associated with exercise, decrease in strength, decrease in
ability to generate and maintain muscle tones, decrease in
mobility and flexibility, poorer reflexes, decrease in ability to
react to strength and several other factors. While aging rates
vary among individuals, aging itself occurs in all individuals.
He also concluded that as a person gets older their functional
ability in areas obviously necessary to fire fighting decreases.

18655 The evidence of the three experts varied to a certain
extent with respect to the emphasis one should put on indi-
vidual testing to determine functional capacity. However, age
was referred to by all experts. Age was the common de-
nominator and was eventually resorted to by all experts when
coming to a conclusion as to the capabilities and perform-
ance of individuals being tested. O’Sullivan, J.A. in The Man-
itoba Human Rights Commission and Finlayson (supra) dealt
with the problem in part by stating at pages 126-127:

Reviewing the evidence before us, | cannot think the ad-
judicator can have learned very much from it that he did
not already know. | question the advantage of insisting
that parties, at much expense and inconvenience, should
call witnesses to testify to facts which must be within the
realm of common knowledge and common sense. Boiled
down, the evidence indicates that as a man gets older he
gets weaker; a man whose job requires him to engage in
physical activity is less able to do it well the older he gets,
it is impossible scientifically to determine at what age a
person is too old; not everybody‘ages at the same rate;
a person’s functional age is not always the same as the
person’s chronological age. The evidence also indicates
that most police forces in North America have some kind
of compulsory age requirement but no consistent pattern
has emerged. In some forces the age for compulsory re-
tirement is in the 50's; in some it is 60; in some it is 65.

There were suggestions in the evidence that it may be
possible to devise scientific tests to determine a person’s
functional age and that it would be desirable to require
all employees to submit periodically to such tests with the
possibility that those who have aged prematurely will lose

their jobs even though they have not yet reached a conven-
tional retirement age. If such tests become available, | am
not sure it would be in the interests of working people
generally to face the possibility of premature retirement
because they fail their functional age test; | would think
most workers think of the abolition of compulsory retire-
ment as giving them an opportunity to work past the con-
ventional retirement age rather than as imposing on them
the danger of being forced out of the work force even
before they reached that conventional age on the ground
they have flunked a functional age test.

18656 The Board of Inquiry in Roy Day v. the City of Moose
Jaw and the Moose Jaw Fire Fighters Association, Local 553
of the International Association of Fire Fighters (4 C.HRR.,
D/1805) found that the City of Moose Jaw and the Moose
Jaw Fire Fighters Association discriminated against Roy Day
by requiring him, through the provisions of the Collective
Agreement in that case, to retire from his position as a Fire
Fighter at the age of sixty-two. The Board accepted the expert
testimony presented which indicated that chronological age
is not the best test of functional ability and that other, more
precise tests of functional ability and risk factors are available
and can be used to provide individual assessments. The
board held that age was not a reasonable occupational qual-
ification and requirement for the position of a fire fighter and
that the requirement that Roy Day retire before age sixty-five
was a contravention of the Code. | disagree with that Board's
conclusion. It is not necessary to carry out functional testing
of individual fire fighters in order to determine whether or not
age is a reasonable occupational qualification and require-
ment for the position of fire fighter.

18657 The average age of a member of the Saskatoon Fire
Department is 42.32 years. Evidence was presented to indi-
cate that if the retirement age for fire fighters was increased
to 65 years, the average age of a fire fighter in the Saskatoon
Fire Department would increase markedly. The Saskatoon
Fire Department does not utilize individual physical or func-
tional testing of its members. Prior to entry into the Saskatoon
Fire Department a candidate must pass a physical examina-
tion. The candidate is, at that time, subjected to a form of
functional testing. If admitted into the Fire Department, the
candidate is not required to produce at any time thereafter
evidence of medical fitness. Article 41 of the Collective Bar-
gaining Agreement requires employees to provide the Fire
Department of evidence of having undergone a complete
physical examination by a qualified medical practitioner of
their choice at the age of 50 and every three years thereafter
until retirement. However, it does not require an employee
to retire in the event the employee is not medically fit. Al-
though firemen are encouraged to be physically fit, there is
no standard medical and/or functional testing of individual
firemen to insure their fitness. In fact, the evidence presented
to the Board established the fact that with the exception of
a few of the younger members of the Fire Department regular
exercising did not take place.

18658 Analyzing the evidence presented leaves me with
no doubt that as one ages one’s ability to perform the tasks
of a fire fighter decreases. The evidence of Chief Sebestyen,
Lieutenant Hollier, Fire Marshall Jones, Lieutenant Mcintyre
and fire fighter Rumpel outlined the duties to be performed
by various ranks in the fire department. The conditions in
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which hose dulies are parfermed can on many occasions
test tha limilts of an individual regardiess of his position. All
mambers are expecied (o be able o parlicipate im providing
fwe protection to the City, Tha sale and efficient performance
of a tire highter's duties is mperative aspecially whare a
sifualion exisls involving dangar 1o the e of a member of
the community or bo a fedow lira fightar_ It is my opinion that
thare 15 no maliable testing procedure that will accurately
datermine how an individual will reect or be able to cope in
an amargency siuatisn. The evidance of the expearts o the
gffect that some perscns who are 60 years of age can out
parform some 30 year olds is nol comiorting in that the
COMwErpe of e RIGUmen] |5 S50 D

18655  The evidence presented 1o the Board of Inguiry clearly
established thai as a person gefs older thelr ability 1o funcion
in & physical activity is reduced. The evidence presented o
this Inquiry chearly satisfies me that a mandatony relinement
age =&l al the age of 60 years iz a reasonable occupalional
guahfication and reguiremant 1o be prescribed by the City.
Afler taking into acoound the evidence of the expens called
by the City and the Commission, | heve no hesdabon n
slalting that my conclugion i3 based on statistical and medical
evidence based on observabion and research of (he experts
on the question of aging. Moreover, the evidence of the

mamibers of the Fire Dopatment canncd be owerooked, The
evidence indicated that since 84T the &ga [or ralnement
for members ol the Saskaloon Frg Depaiment has boon Sl
al aga 60. Tha relirement age was mstiuted o good faith
for the purpose of imgroving lire peotacton o the peope of
Saskatoon. Tha Union and the City have through free coles-
tive bargaining, nagoliated in good faith and have moor
porated the mandalory retiremant into tha Collectnng Bargam-
ing Agreamand, The members of the Union and its Coflective
Bargaining team who must parform the tasks of fire lighlars
are best able to determing what & reascnabla in B Cir
cumsiances. Tha Unicn and the City have agreed ona rating.
ment aga of B0 years in tha best maresis of the fire fighter
and the citizens of Saskatoon who ulfimately rasst rely on a
capable and able fire depariment for protecton of Be and

property.

18660 | fnd that the mandatory retrement provisson of the
Collective Bargaining Agreement is not discriminatony in that
age &0 i= a reasonable cccupational qualification and re-
quirement for the positon of a fire fighter. The provisions of
Section 16{1) of The Saskatchewan Human Rights Code do
not apply o the City of Saskalioon andicr the Union @0 lhis
matter. | find that the complaint of Mr. Craig is mot sulbstan-
tiated and therefore | dismess the complaint
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Board of Inquiry Decialon under the
SASKATCHEWAN HUMAN RIGHTS CODE
Cheryl Sandiford
Complainan
W.
Base Communications Lid.
and
Mac Jenkine
Regpondents
Date: May 3, 1084
Place: Saskatoon, Saskaichewan
Befora: Randy K. Kalzman
Appearances by:  Mitton Woodard, Counsel for the

Saskatchawan Human Rights
Commission and Chend Sandiford

Lioyd Jenkins, appearnng for Base
Communications Lid. and Mac Jankinsg

Summary: The Bowrd of Inguiry fincs thit Base Communications
Lid. comravensd the Seskochewan Humen Rights Code when ie
termimated the employment of Cheryl Sandiford becanse she had
an epiteptic seizure ot work, Sandiford war emploved by Baie
Comiranications gt o leleplione sperator, Baee Communications
Led. provides o belephone answering service and Iits employees
aarwer lelephones, unke messages, relay mestages, page cliers
and monitor alorms on g feeniy-four hour a day basis,

Tie employer ferminated Ms. Sandiford"s emplovnens on ihe
grovardy hunt the siress avd presrure were foe mwch for ber, How-
ever, Mz, Sandiford rerurmed io the with @ docror’s lewrer
ineieanitag thay she could perforn the waork, buf that she conld mot
Wk mione.

Thowgh Baxe Commurnicarons Lid, imdiceied io all srarvimg employ-
eed thar they would be reguived ro work all shifts, and working
the might chift did require working alone. e Board of Tagairy
accepted evidence presemied ar the bearing thar o nimber af em-
plavees ml Bare Commimications had mever worked the might shifs,

and thar working the aight thilft alose wios mor o reguiremenr mode
af all emplovees.

The Board of faguiry finds thar Ms. Sandiford cowld penform the
Job duties, thei her epilepsy could be aceommaodated, and rhar an
abeence of epilepay dves not consiide a reasonebls ecocupationa!
qwﬁ]'irmﬂmf-nrrhrmmd'khﬂmr operarar with Base Com-

musalcarioas Lid

The Hmﬂf’mf&mﬂmtmmmm. A CORAE
sale Cheryl Sardiford [ 360 dotlers for losr wages and fo pay [ 5K
dillars tn compensmion for bamifimion aad damage o self-respect,

18887 On January 26, 18984 the Board of Ingquiry hawvimg
given all partses o the matter notica of its intention bo do so,
Commencead

a farmal Inguiry into the complaint of Chenyl

Sanditord against Base Communications Lid. and Mac Jen-
kins. The complasnd alleged that a violation of The Saskarche-
wan Human Rights Code took place on or about June 14,
1982 when the complaingnt was discriminated agamst by
the Respondents because of physical disabiity

18888 The complaing alleged that the paticulars of the vio-
labion ware as lollows:

1) | was hieed as a pan lime switchbosid operalor al
Base Communicaions Lid, on Jung B, 1982 This
paurt B postion was o pad 1o a tull Bme postion
in August. 1562

12} On Juna 14, 1982 | suffered an epllaplic seizure while
al work, A5 & result af this incident my employer, the
above named beiminatid my effglhog:
rert. | Doy Thal iy opilepiic condition woulkd have
requinzd Eita o o accommodation, which could
have sasily been aranged

131 | befenar thal my employreni with Base Communica:
b wits lerminated becavse of my physical disabil-
ity of epilepsy in wviolation of Section 16(1) af The
Saskalchawdn Human Rghts Code”

18589 In response fo an adverizement contained in a
newspaper, Cheryl Sandiford applied to Base Communica-
fions Lid. (hereinafter referred to &s "Base®) for the position
af a part lime switchboand operator which she was advised
a1 the time of her application would kead bo a tull tme positicn
after a threa maonth probationary pariod. Tha rate of pey was
four dollars and baenty-five cenls per hour with respect 1o
this position,

18880 Sandiford began working for Base June 8, 19682 and
aciually worked five days unfil June 14, 1882. Az of June 14,
1982 she had worked thiry-four hours in five days of achual
EAmpdoy e,

18891  Base provides a telephone answerimng sandace to s
clenis, Tha employees of Basa answer tedephones, lake
massages, relay and dispalch messages, page chente and
manitor alanms on - an around the clock basis. The evidence
bafore the Board of Inquiry was that Base, al the materiai
lima, had threa regulary scheduled eight hour shifts. The
day shifl, frcem 7:00 a.m, #03:00 p.m.. the allarmoon shilt from
200 pom, to 11:00 pom., and the eveaning shift from 17100
purm ba 7200 ame The day shift was the mast active shilt and
accordingly has mone employess scheduled o woek in com-
parizon to the other shifts. The evaning shilt was the least
active shitt and ardinarily had anly one employes schadulad
1o k.

1BB3Z It was the policy of Base to inform the empioyees
once they had commenced empdoyment thal it would e
expected of sach empioyesa that they would have fo work all
of the shifts. The evidence belore the Board of Ingquiry was
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that some of the employeas had never been scheduled o
waork the evaning shift. Further, that the managemant of Basa
atlampted o be Rexible in the schadung of employae shifis
to accommodate tha wishes of their employees. Employees
wirty llowed to trade shifts with ather employees and have
g of ralatves accompany the employes it working alons
on thix evaning shift.

18883 On June 14, 1982 Sandiford starbed wiork a1 7,00
am. and at approximately 1:00 p.m. she had an epileplic
s@izure, At that time employees Zubrecki, McVicar and San-
ciord ware working at the swilchboand and the supsrvisos
Maskal was at the alarm machine. Zubreck went (o the office
s@peking assistance, leaving McVicer alona al the switch-
Exciurd.

1888«  Moskal and the Ganeral Manager of Base, Mac Jen-
kins tended to Sandiford and when Sandiord was fully con-
scious she was 1oid to see Mac Jenking in his office. It is
adeged by the Respondents that while talking to Mac Jenkins,
Sandiford indicated she was not capabde of coping with the
slréss and demands that the position of switchiboard oparator
placed upon her and that in fact she wished 1o resign from
her positicn.

18895 The Board noles that upon cross-examinaton of
Ligyd Jenkina he clearly indicated that subsequant 1o June
14, 1982 all of the employess of Base were quastionad by
Base as to whather or not they would cbject 1o Sandiford not
baing required o work the evening shift and thai the re-
sponsas obained from the employeas variad,

18858 Subseguant lo the seizure, Sandiford In an athernpt
1o ragain her employment, retumed o Base with a letter from
Or. Robart D, Formest whech indicated Sandiord was capakble
ol funclioning in tha position of a switchboerd operator but
ihat sha should not work by hersalf,

1BERT On August B, 1982 Sandifiord commenced employ-
mant al All-Sask. Answaring Sendica (harainafler referred to
&5 Al-Sask) whane she B presantly employed as a switch-
board operator. The work padormed by awitchboard
apefabirs al All-5ask and Bassa s very similar as is tha eguip-
maint the swilchboard operators ane reqguired to wsa.

1BE3E  Sandiord's performance as a swichboard operalor
al All-Sask was described by her supervisar as being refiable
and competent and Sandiford was rated as being an above
average emplovee, Indeed, Sanditord's curment supenvisor
preferred Sandiford 1o be schedued 1o work the busy shifts
because of her demonsitated compiancy,

18888  Sandiford has had an epilepbic seizune whils working

for All-Sask which did not present senous dificullies 1o har

amployer. The manaqer of All-Sask describaed the probiems

encountered with Sandiford having a seizure as presenting

no more hardship than other swilchboard operalors having

g-a Hiu or being regured o leawe to aitend fo their sick chil-
ren,

The lesues
18500 Tha izsues befose the Board of Inguidy ane:

(1] whalbir Sandibord msgned om Rer posilion win
Bage on Jura 14, 1982;

(2] wisiher Base volied Sachon 16(1) of The Saskal-
chanvan Hurman Mights Code by relusng o continug
(o ey Sandilond Becausa of & phyaical deEabity.

(31 wisaiar, il Base vadlated 16(1) ol The Sasksicnawan
Human Aghts Code, the Resgondents have austilied
Fgir Belians within the (aeme ol Section 16(7) ol The
Saskatchawan Human Righls Code.

18931 This Board rejects the allegations put foreard by 1he
Raspondents thal Sandilord rasigned from and/or wished (o
tarminate her own employmant with Baze bacauss she could
not cope with the stress and pressure inharant therain, The
Board finds that Sandiford was informad by the Ganaral Man-
ager, Mac Jenkins, immediately afler the seizure that shea
would no konger be employed by Base as it would be beflas
forher heatthnol 1o/ be working in such a high stress posmition,

18902 It was the evidence of Uoyd Jenkins that, sub-
sagquent to Juna 14, 1982, eiforts were made by managamant
o comtacl the other switchboard oparators o see il thay
wiould object 1o Sandiford not being required fo work the
evaning shiff. i Sandiford resigned becawse of the girass
and pressure then thene was no reason whatsoever for man-
ageamend 1o 50 conlact the other employeas,

18303  Further, the evidence clearly shawed thal Sandéord
altermpled o gat her position reinstaled as she raturned with
tha liatlar of Dr, Forrast for the purpose of beang rainstated.
This is nal consistent with the allegaltion that Sanditord re-
sigriad of har own accord bacause she could nol copa with
thia siress and pressure of the position of switchboard

operator,

The Question of Prima Facie Violation of Section 18(1)
of The Saskaichewan Human Rights Code

" i mpdoyar shail rediese o eemoy or condinue o emplay
of gtherwiss discriminale agamst any parsen or class of
pareors wilh respact io employmant or any berm of condl-
tion of employmaen, bacawss of his of thair race. cread,
nabgon, Color, a0, mantal glabus, phpscs deginivy, age.
natgnalty, ancesiry or place of ongin® (emphass mina),

18904 The general manager of Base, Mac Jenking, gave
instruclions to Roxanne Antesh to prepans Sandilond's lermi-
nation papers and pay choque alter Sanddord lefl s alfice
on Jung 14, 1982, There can be no doubl thal Sanditord's
employment was terminated immediately after her epileptic
BEIZLME,

18905 Section 2(a) of The Saskalchewan Human Rights
Code defines “physical disability” as follows:

"physice) diatnily Maamng sy dogree o phyece deabil-
iy, ifirmity, matiprmation or gisfgurement thial is caused
by bodily infury, bith oalact or iiness and, withoul lminng
e panaraliy of the foregoing, inclhdes epiaosy, By o8-
gree of paralyais, amguaton, lack of phyaical co-onsna-
lion, Blindrass of wsuel impediment, Gaainess of heanng
impadiman|, mubanass o speach impadimant, of physical
refiance on @ guide dog of on A wheslchar of other rema-
dial applance of device:”

{smphass ming)
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1B906  There can only be one explanation for Sandifond's
termination and that is thal in her employers opinion a persan
who has epiepsy can nol perform the lunchion of a switch-
board operator. There was no evidence broughl belore the
Board of Inquiry that anything was lacking or deficient in the
peitormancs o hae work paos 1o the apileptic saizure. Tha
Board of Inquiry finds thal Sandiford's employment was bes-
minated because she had epilepsy, and accordingly 16(1)
ol The Saskatchevwan Human Rights Codehad baan violated.

The Reasonable Occupational Gualification Issue

18307 Ther main sswe thatl should have been belore this
Board of Inquiry was whether the Respondents could raly
an Sachon 18(7) of The Saskalchewan Human Righis Coda
which slates:

“The provisona of he saslion iedating 10 ary discrming-
tion, limitalion, specicalion of paelerence 1o & posilion
0¢ employment based on sex, physical disabilty or age
o nol pphy whene sex, physical abiity of Bge 1S 8 ieason-
Bble oocupalional gualhcaion and raquirement 1o tha
poGilion o employment.”

18808  Section 1(b) of the regulations to The Saskalchewan
Husran Rights Code define cccwpational qualificalion as fal-
honws:
*reasonabls occupatonal quakfcabon” means. inber alia.
|8 quathication;
() that renders It necessany o hite members ol one e,
one Bge group of of @ canlain phyaical ablily exchughaly
i angar that the essence of e business operaion i nol
undarmined; o
(&) thad s essantal or an cwariding, leglimale budiness
DU poEE, of
(5} hat rendeds i necessany ba hirg members of one sex,
one Bge group or of & canain phyeical sbiity sacusiely
in ofchar Al the dulies of 8 b imobvad can e peiormed
salely; Dul does nol include, inber aka, a gualiicalion:
i} Cased on assimplons of the comparative employ-
men charactarsics ol (hal e ege goup of stale of
piysical disabiity n gene ai
(v} based on siereclyped charac|eizations of e Sex,
&ga group of plysical disability,
(wij based on tha prelshences of co-wordeers, the eme
prlorpe, CREnlS of Sushomirs, enoepl hal, whore il s neces-
sary bor the punpose of authenbcly oF Qonuneness, Sax
snhall be & reasonable cocupalicnal guaification;
{wil) 1ral istinguishes between Tight” and “heavy” jobs
which operate in a disguised e of classifieation by sex
and which creales uveasonable obslacies @ be ad-
vAnRCemenl By lemales intd s which lemakes could
reasonably be axpected 1o pedonrm.”

188048 The Beard concludes thal once a prima facie wicla-
tion of The Saskaichewan Human Righrs Coge iz established,
the burden shifts to the Respondents o show by clear objec-
live evsdence that the absence of epilepsy is a reasonable
cccupatonal qualification as it is necessany 10 the essence
of the business operation, of to the essential purpose of the
arganization or for reasons of employment salety.

18810 The Board of Inquiry has addressed itself to the
queslion as 1o whal conslitules a reasonable oocupatonal

qualification and in doing 50 has relied on (he wuniEportsd
case of The Manitoba Human Rights Comrmission and John
W. Finlayson v The Cily of Winnipég et al,' a decision of the
Manitcbha Court of Quean's Bench,

18311  This dectsion i padiculary ysedul as the woeding of
The Manitoha Human Righls Act Chapter H 175 RSSM.
1870 and The Saskaichewan Human Mighis Code use the
wording “reasonable cccupational gualfication” as opposed
ko the wordeng Dona e cccupational qualification” which
mast oiher Canadian jurigdichons make use of.

18912 In this decision, which considerad a mandatory re-
firamant age for policemean, the Honourabls Mro Justice
Haméton reviewad the decision of the Suprema Court of
Canada in The Owmiano Human Aights Commizsion &l al v,
The Borough of Elobécoke (1982) 40 M.A 155 and than
staied:

“Upon fumher . corsdenng ne Elolicoke cass and he
banilona legislabion, however, | am ol e apmion 1hal an
ape thal has been previously sel for oiher reasans may
nevamhedass be ustibed and uphesd. Tha Marstoba Act
says Mal he peCvisions GEainst Gacimnason oo not
&QpY wWhEMe . Bge ... i@ & reasonable oocupationsl
ipualilication and regurermesnl ([ o0oes nol Speak o whether
the emploer has establiched ihe age with thase matlerns
in rnind af nol It would appear hal as long as fhe employer
can gataty & Board of Adjedication of tha Cowt that 60
i & feasonabie of reascnally necessary, netinemeant | age)
fo¢ 1his type of employee, Ne dechange al that age may
[

1B913  This Board ol Inquiry adopts (hi reasaning of Harmil-
o, J. and concludes that thene is no subjective eement [o
e tost windre i larmn “reasonable” s used, and that thi
proper el is an objectve ong

18914 This Board of Inguéry furiher concludes that the rede-
vant test given the tanms of the Saskatchawan legizlation is
that once a prima lacie case of discrimination is esteblished,
the empioyer, 1o establish a reasonable ccoupational qualifi-
cation must show in an objective sense thal the reguiremant
ig mecesany o ihe perfoemance of the employmant con-
cerned 10 assure the efficient and economscal performance
of the job withoul endangerning the employes, his Tallow em-
ployeas and the general pubic.

18815  This is the same test as put forward by Chairperson
Bekoday in Aoy Day v. The Moose Jaw Fire Fighlars Agsoc-
ahion Local 553 af the Infemalional Associalion of Firelghlars
and the Cify of Moose Jaw?

18816 The onus is entirely on the Respondants 10 adduce
this ralavani evidence # thay inlend o fety on Seclion 16(T)
of The Baskalchewan Human Righfs Code. This Board of
Inquiry was presanted with very lifle evidenca by 1he Re-
spondants,

18817 The Board of Inquiry was prasentad with very com-

' Boors nole: now neporied (1882) 3 CHAR, Dagg
?[1083) 4 CHRA.R, V1805
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palling evidance, howewver, bo demonstrabe thad nod cnby coosd
the Applicant padorm all the functions ol a swilchboand
cperalor but thal any desruplion in the work anvironment due
o an epihepbc sairune could be handiad in the samse mannar
a5 a swilchboard operator becoming suddanty il or & swich-
bDoard operator keaving the work place o atlend Hheir sick
children al schasnd,

18918 Furthes the only medical evidence pul before the
Board of Inguiry clearly indicated that Sandiford was capabile
of performing all the functions of 8 swilchboard operator.

18918  On the evidence presented to this Board of Inguiry,
the Board of Inguiry has no alternative but o conclude thal
the Respondents heve not met their burden of proving on a
balance of probabilites that Section 16(7}of The Saskatche-
warn Human Righis Code showtd apply and therefone the
violation of The Saskatchewan Human Rights Code by the
Respondents hes not been jusiifed,

Damages

18520 The Board accepls the evidence of Chenyd Sandifond
and the documents filed with the Bosrd i suppo therneao
that she has by reason of the actions of the Respondens,
iost wagas for the period June 15, 1982 1o and including
August 9, 1982,

18921 Thea Board accepts the evidence of Chergd Sandifond
that she felt humiliated, hun, angry and upseat by the actions
af the Respondents.

ORDER

18922 THIS MATTER coming on for hearing the 26t day
ol January, AD. 1984, belore a Board of Inquiry, effors at
settiement having fased, amd the Minisher having directed &
ferrnal inguiry pursuant o Section 29 of The Saskafchewan
Hurnan Rights Code. in the presence of counsel for the Com-
MiSSicon, wi akso acled as counsel for the Complainant, and
in fhe presence of Ligyd Jenking appeanng on behall of ihe
Respondants;

18823 UPOHN HEARIMG the evidence adduced by tha par-
ties and whal was aleged by all parties, on the 26th and
27th days of January, &0, 1984, and upon the findings of
the Board of Inguiry that the complaing of Chand Sandiford
against Base Communications Lid. end Mac Jenking was
well founded and that she was discriminated against on the
basiz of her physical disability i relation b har employment
as afaged:

185824 [T I5 HEREBY ORADERED AND DECLARED that the
Raspondents, Base Communications Lid. and Mac Jankins
pary 1o v Complainant, Chary Sandiford, as compansation
in respect of hurt beeting s, the sumof §1 500,00 by lonedrding
thse Gaicd sum of 51500000 on or bafore the 3rd day of July,
A0, 1884 to the alfices of The Saskatchewan Human Righls
Commission at Bth Floor, Canterbry Towears, 224-41h Avenus
Soudh, Saskaloon, Saskalchewan, STK GMS;

18925 AMD IT IS FURTHER ORDERED that the Respon-

dhenils pay damages lor lost wages to the Complainant, Cheryl

Sandifiord, in the amount of $1,360.00 on or before the 3rd
ey of July, &0 1984,

Randy K. Kalzman

Chairperson, Board of Inguiry

C JAN SASKATCHEWAN / HOUSING / RACE
HUMAN RIGHTS Board of Inquiry
REPORTER Charles Wagamese v. “.I.Inlfhlaﬂ'lﬂl
Volume 5, Decision 382 Paragraphs 18926 - 18945 Scptember, 1984

Board of Inquiry Decision under the
SAEKATCHEWAN HLIMAN RIGHTS CODE

Bummary: The Boerd of nguiry finds thar Buth Genest discrimi-
arted arpainar Charles Waganrese becanse of iz race and gacesry
when she refused fo rear fo kim an gvailable gpartmenr becouse
he i2 off Ranive @acesry,

The Beard orders Ruth Genest b pay 400 dollars i Charles
Wagmmese in compensaiion for humifimtion oad damage o self.
respect, Im oddinkon, the Board reguires Ruth Gevees ro inform the
Saskaichewan Human Riphts Commission of any vacamcies that
oerur ar the spme address i the mexr sly momtes and of tee reasons
Sor any refusal, should any person of naiive ancestry be reficed
aceommadation during this period,

18838 This hearning anses as a result of an amendad com-
plaint uncier Part Il of Thie Human Rights Code of Saskatche-
wan that the Respondent Rulh Genest discriminated against
the: Complainant Charles Wagamese because of race and
BNCEstry and ihat as a resul of the discrimination Ruth Genest

Charles Wagamase
Complainant
W,
Ruth Genagt
Respondent
Ciate: May 22, 1084
Place: Saskatoon, Sagkalchewan
Bafore: Rober G, Finley
Appearances by:  Genevieve Leslie, Counsel lor the
Sashaichewan Human Fighls
Commisson and Chares Wagamese
Dv2240

Cite: C.H.R.R.
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denied Chares Wagamaese occupancy ol ROUSING acmom-
modation in violation of Section 11(1) of The Saskatchewan
Human Rights Code.

18927 One Sandra Raoland gave evigence hat she had
resided in @ suibe @l 311 Avenue D Morh, Saskaloon, Sas-
katchawan, and had made a decision b vacale tha suibe.
Fotand was a friend of the Compiamant, Charles Wagamese,
and was awane thal Wagamese was in need of a suile. Her
evidence is that she communicated o Genest that she had
& ang who was in need of rental accommodation. Acoodd-
iy b Fotand, Genast asked her i the fiend was mase. Uipon
receipl of an alfirmative answer, aceording fo Roland, Genest
then asked if the friend was while. Roland lestified that upon
being advised thal Wagarmese was of nathee ancesiry Senest
made a stalement (hat "if you gel ong you gel the whole
fribe.” Foland tesified inal she came o ihe delence o
Wagarmese and al thal time Genesl agreed 1o Speal 10
Wagamese.

16428 Foland ieslified thal sghe !:.u:ln'munh:'.areu 1+
Wagamese the content of her comvarsation with Genesl.

18828 In his evidence ‘Wagamese testified that on
Mowember 28, 1882, he lelephoned Rulh Genesl and as a
resull of the tedephone call attendead to 311 Avenue D North,
Saskatoon, Saskatchewan, o view the rental accommoda-
tion. Wagamsase staled thal after corwversing with Rulh
Ganest and atter wiewing the accommodalion, ha made a
decision thal he wanied to renl it as it was acceptabla to
him and was corvenient to his working place. Wagamesa
testified that he made the ofler 1o Ruth Genest ta rant the
suile and o pay a damage deposi on the spol bul furthes
tesstifiad that Genest told him that she was anly {aking apps-
cations and would let hem know on December 2, 1982
whethar his application had been accepled. Accosding to
Wagamease, Auth Genest did not ask for any information or
rafgrences bul thal she did write his nama in a book
Wagamese testiied thal when he left the pramises ha falt
thist hie wias it baing given fair consideration as an applicant
far the proparty. He leslified that he was nod successhul in
finding suitabla altarnalive accommodation and that as a
rasull ol his expetence and infoemalion he recaived after
his wile Lo attended bo 311 Avenua D Norlh the sarme day,
he bell humiEation, anger, frustration and hud.

18530 ‘Wagamese lurther testified that the reason he was
saaking accommaodation was that he and his wile Lori ware
at the time expeencing matrimonial difficullies and had
mada the decizion that e should tvia in separale accommao-
dation, He lastified thal after his encounter with Auth Ganast
e iremadistaly relurned to his wife's place of residence and
i hipr ol his exparience at 311 Avenua D Morlh

TE23T  Lon Wagamese who i while leslified that, wpon
hesaring from hes husband his experence of thi entounier
with Futh Genesl and his allempt 1o rent 1he accormmaodation
&l 311 Avenass D North, she immedately wen 10 thal address
and was shown e sams accommodalion hal shohy belors
had DEen yveiwed Dy her husband. Her leshimony is that she
asked Mra. Genest whether the aoopmmodation was avail-
able Immediabely and i reply Mg, Genest is said 1o have
indicated that Lor Wagamese could have the acoommoda-

tign immediglely, Lod Wagamese's evidence iz thal she
attended 0 the Bddress at 311 Avenue [ Monh within 10
minubes of the tima 1hat her husband had returned from that
addregs. Bolh had attended betwesan ©:00 and 8:00 p.m. on
Mosemibar 29, 1982,

18832  Cingy Thomas, an vvestigator for The Human Rights
Commizaion, testified thal she inendewad Mres. Genest on
December 10, 1982 at The Human Rights office in Raskatoon.
According to Thomas, Genest did ecknowledge that
Wagarnese had Dean resdy bo pey money down at the tima
that he attended at 311 Avenue D Morh on Movember 29,
1882, but that she had refused 10 accept his money for the
fedlcwwing reasons.

1. She was unning an adverizement in the Saskatoon Star
Proania and the adverlisemant was bo continwe nenning until
December 2, 1982,

2. The bed required repair belode the premises were ready
for oocupancy: and

3. She was only teking applicatons at tha fima that
YWagamese altended and inspeciad the property.

18833 According 1o Thomas, Genest admittad thal tha suite
was rented to someone by the nama of Ungar on Mowembser
30, 1882 and possession was givan on Dacember 1, 1982
According to Thomas, Genast had not 1eld Wagamese about
the bed requiring repadr. Genest also festifed thal il was her
normal praclice whenevar possible 10 bry to rent & suite by
the last day of the month, bt on this occasion had o6

thad she would nol make her decision until De-
cambar 2, 1982 becausa the adverdisemant 1of (R Suite ran
until that date.

18934 Thomas alleged thal Genest also stated that Unger
ot the suite becausa (uniike Wagamesa) Unger had nof
azked for & guiet suite. Also Unger had worked for 14 years
compared 1o Wagamese's two year necord of employmant.

18535 One Richard Tobengueger testified that in the late
fall of 1982 he attended to 311 Avenua O Morlih with 8 view
to obtaining rendal accommodation. Totlengurger had a walar
bed which was not acceplable to Genest. However, Tolien-
qurger oiptained the impression thal the accommodation
would have been hisg if he had wanted il even though ha
would hawve been four or five days late in paying his rant.
Mr. Totlengurgar could not recall with absolule cerainty tha
date thal these evenis fook place bul indicaled thal he
thought it was near the end of the month befong Chesimas

18036 Mrs. Genest lastified on her own behall and indi-
catad thal bao suiles wera availabde for rent duning the manth
of Movemiber, 1982 al 311 Avenue D Norh, She acknowl-
edged thal Mr. Wagamese had come (o the premises on
Movember 23 1982, thal he had Deen shown bolh suiles,
but sdicaled b wis prapaned (0 renl ong of The suibes and
had & Aol proceadsd b pul monay on this labke, at which
flirnis BArs, Genest tokd Mr, Wagamese that at the Gme she
was anly laking applications and would nolity him on De-
camber 2, 1982 it his applicalon had been accepled. Mrs,
Gonest also agreed thal Lor Wagamese (who idenlified her-
sell bo Mrs, Genesl as Lof Nottmgham) came o the propety
after Mr. Wagarmese lglt, Mg, Genest dened ghe indicaled
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to Mrs. Wagamase thal she could have the suita immediatety
Becavss (Mrs. Ganest besbifiad) the suile was not immediatehy
available. Actording o Mrs. Genast, Mrs. Wagamese said
shie would have bo bring her son ower fo see whether he
would appriove of the accomemodation balore renting i and
that sha (Mrs. Wagamase) would be back the next day and
would take her chance that the suite woeuld not be rended in
the maantime.

18837 Mrs. Genesi admstted that she had mada the stale-
il "I you get one you gel the whole inbe® 1o Sandra
Acland bt mdicaled thal that was a igure of speach thal
she had usad thal doasn’l relate to persons of native ancestry
alone. Mrs. Genast staled thal she had rentad not only 1o
nakivas, but 1o parsons of various ancestries and repeated
hae allagation thal, a1 the fime Mr. Wagamesa had attended
to 311 Avenue D Mordh, she was only taking applications.
Mrs. Goenes! did acknowledge thal the newspaper adverise-
manl for the sie indicated the suie would ba available on
Ducamier 1, 1882, She furher acknowledged thal she did
in fact rent the suibe o a Mr. Unger on November 30, 1982,
Alihough sha was not cadain, she believed thai the bed had
been repaired on That dale

B33 The question io be answensd |5 whelher Puth
Genest did discrimingle agans! Chares Wagamess be-
cause of race and ancesiry and as a resull of the discrirming-
tign did deny Charles Wagamess acoupancy al housing ac-
coammadation in violalion of Section 1101} ol Tho Saskalcfo-
wan Human Rights Coce.

18830 | accept the evidencs of Sandra Roland which was
veified by Futh Genest thal Ruth Genest prior 10 intervigwing
Charles Wagamese made the statement “H you got ane you
gel the whole trbe” | beliewe thal Rulth Genest priar fo
Chardes Wagamese's altendance al 311 Avenua D Narth on
Mowvemiber 29, 1982 had macde & deterrminalion That she would
nol rent the suite 10 8 person of malive ancasiny,

18840 It is nol necessany thal | accopd the evidence of Lon
Wagamesa (which | do) thal s was sdvised (he accommo-
dation wousd be avadable to her immiediately when she al-
tended to 311 Averse D Morth shoedly after her hushand's
atendance on MNovember 29, 1982

18341  Inher stetement io Cingdy Thomas, Rulh Genest gave
three reasons thel she had not rented the accommodation
io Charles Wagamese when he attended 1o the premises on
Mowambear 28, 1882, Firstly, she stated that the advertisement
for the suite wowld mun untl December 2, 1982 Sacondly,
she sfated that the bed required repair. Thirdly, she stated
that at the time that Charles Wagamesa attended she was

only laking applications.

18842 In spite of thesa reasons she rented the suite on
Movamnibar 30, 1982, to a Mr. Unger. The nawspapar adwer-
tesament indicaled thal the suite would be available on De-
camber 1, 1882, The refusal to accept Charkes Wagamass
as a tanant when he applied for the accommodation on
Moveambear 29, 1982 is nol consizlent with Ruth Ganest's
practice of alempling 1o rent the accommodalon prcd o
the end of the month.

18843 Based upon all the evidence prasentad al this hear.
ing, | find that Ruth Genest discriminated against Charles
Wagamese in respact o housing accommodation bacause
of raca and ancestry confrany 1o Saction 11(1) of The Sask-
atchewan Human Rights Code.

18944 Having found that Ruth Genest discriminabed
against Charles Wagamease, | hereby ardear:

1. That Auth Genest pay compensation o Chares
Wagamase, in respecl of humiliation and hurt feelings, tha
sumi of FA00.00 by forwarding the sum of $400.00 to the
office of The Saskatchewan Human Righte Commission, Bih
Floos Canferbury Towars, 224 - 4th Avanua South, Saskatoon,
Saskatchawan, STK 5MS5, on or batora the 30th day of June,
15984,

2. That Ruth Genest send writlen asswrance to the office
of The Saskatchawan Human Righls Commission atl the said
addrass within 30 days of this Order that sha will abida by
Thar Saskatchewan Human Rights Code and thal all personds
saaking rental accommodation in any propery sho owns o
controls will be treated withoul regard B0 race, colour or
ancestny.

3. That Ruth Genest for a period of six months from the
date of this Order inform The Saskalchewan Hurnan Rights
Commission at the above address of any vacancies in any
renlal proparly ownad by har and in tha event that any person
al nliveg ancestny is rafused accommodation 10 pravide Tha
Saskatchewan Human Rights Commission with writlen
reasons for such refusal within 10 days of the date of the
rilugal,

18845 D alher minor matter remains 1 ba considerad,
Counsel for The Saskatchewan Human Rights Commission
requésiad that | obdain a transcripd of the evidenca. | have
ol fownd i necessany 1o obtain a transcript for the purpose
al maksng oy delermmadion, | hawe iharelore declingd 1o
order such o transcript, | the Cormmission requings & tran-
SCipt it is of course free 1o order the same dirgclly fram the
Reponer at its own oost,

Rabed 5, Finley,
Chairparson and sole mamber
of the Board of Inguiry
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The Saskatchewan Police Commission
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Saskalchewan Voice of the Handicapped
The Sazkatchewan Federation of Labour

Irilesennnes
Drabe: bay 18, 1984
Flace Saskalpon. Saskatchevan
Belore Fonald J. Kouzenisk, Thinesa Holitskl,

Jan Kemnaghan, Kayla Hock,
Helen Hralyshymn

Summary: The Smsbmchewan Haman Bighs Commission re-
Sused pr grar thee Sasbatchewan Poltce Commission an exsmpiion
in order that age mury e asked oa applicanion forms for poelice
fficeri,

The Polive Commission argues that dide of Birth iv required in
order thit checks om criminal record can be done throwgl the
Carmpdion Podice Taformaiion Centre (CPIC). The Humar Righis
Commission acoepis that date of b (5 required for OPRC checks,
Bar s they emplovers of police con gk quesiions with respect
fo crimingl recond and oo ke employmens affers condiniomal
om0 snisfocrory confirmarion that the emploves has no crimimal
recard which is o bar to employient,

The Human Righes Comamission refiics no gram the esempiion on
the grounds that emplovers of police can still obtain informaiion
necessary o proper asressmenl of porearkel emplovees withour
having date of birth on police application forms, In addition, the
Human Rights Commlsion Tads thar age has been wsed (a e
pait by employers of police e discriminate conirary o the Sask-
aichewan Muman Rights Code and consequenily the Police Cowm-
misslon' s request for this exemption does acl oocur fa o neatral
EHOTIRENT SN

The Mmion Righis Commission smilardy rofses b gramd an eoemp-
ticwt do the Podice Commission 1o allow them 1o comduct medicol
examinafions of applicaars for police afficer positions before they
durve male an offer of employmenr tn writing. The Human Righrs
Commizson finds that emplovers of pelice con comply with the
Commitnon's exising ruling on medical examinations wibham
wndue inconvendence or difficulry,

The prempiton requesis are refused
19527 The Saskatchewan Police Commission Dy & leier

dated Seplember 23, 1983 1o Mr, Ken Momman, lormaer Chiet
Commissioner of the Saskatchewan Human Rights Commis-

gion, applied lor an exempbon from The Saskalchewan
Human Fighis Cocde los the loblowing

1. To be allowed o ask the age of an applicant when an
applican! applies for 8 positon with 8 municipal polce
B withen the prowince of Sasketchawan,

2. To requene a medical examination of an applicant for a
pasition on a municipal police force prior 1o any inteniaw
taking place or any job oHer besng made.

19528 Thiz application = made by the Saskatchewan
Fobce Commission pursuant to Seclion 48 of The Saskar-
chewan Human Rights Code which provides as follows:

48, {1) Whang any person of class of persons is entithed
I @n axernplion under any peovesion al this Acl o afy
other Aot adminstoned by the commssion ofF whang (e
cedTImigsion of b Deecior of Human Fghts conssban i
rpcossary and acvisabbl, the cammission o e Direcion
of Hurian Righls, imdy, upon appicilion Mo (he person
wihd i5 enlitied I:-:rﬂ'rh-ﬂ-:m'npli-l;ncf whd S [he Easr-
licen, By ardar made 0 accondancs with &y [Brns, cond:-
ticens or creria preschibed in he reguialions, exempd hal
perscn of clis of perkors o any o all ol i proveaaons
ol this Act, other than Pan 1, of from any or &8 of the
provisions ol arny ofher Act admirestened Dy (e Sormis-
oM

19529 In that letier The Saskaichewan Folice Commission

cilined the 1ollowang procedure:;

1. Applcants complete apphcations g employmeni
Form A1

2. Applicam is then nger printed and a C.P.LE. (Canadian
Police Inlorration Cender) check is made lo determing il
a criminal record & in eosiencs

3. Apglicant then completés a personal histary form, Form
R3.

4, Applicant than compieles a job related physical test on
Form B2
Applicant compieies a standard educalional test.
. Applicant then submels fo a8 madical examinalion
7. Provicied thi apphocan passes all ihe above requinements
he or Shis is then lommatly mMendewed by an officer, panel
of oificers or a Board of Police Commissioners to dater-
rming g or her suitabllity 8s a police officer and If tha
appheant is found to be sultable In all respecis an offer
of employrnent is madea.

=

19530 In thesr legier ihe Saskalchewan Pobce Commission
stated (hat the date of birth 5 reguaned for three punposes:

1. To do a finger pant chack
2. Te make a CPLEC, check,

3. To dularrmen whithar the apalicant i oves the age of 18
YRS
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18531 Tha laler went on to say thatl i# an applicant bad a
criminal record of any consequence or was undar 18 years
of age then the appécation would not be proceadad with
Similarly i the applicant was found not to be medically fit to
b a police officar than tha appScation would be abandoned

18532 The Saskatchewan Pobice Commission also ax-

the opinicn that there are no ather duties in e
Province of Saskalchewan that parallal the duties, respdon-
sibilittes and authonty of a police officer. They went on to
say that a special scraaning procedurs is required in e
sadection of pobce officers and thal it was necessary 10 hawe
the C.PLC. and medical informaton prior 10 the inberviaw

and oifer of emplknyment.

19533 On the appication for amploymant form, B1. the
following guestion is asked:

Hawa you ever Bean charged wilh or comdciad of & crm-

iredl, iraits of olfir cilarss other (han an cftense [of which

o have lecensed a pandan thal has not bean rawoked?
If the applicant answers yas, be is asked 10 expain. bn addi-
tion, the application lor employment Form A1, asks for tha
date of birth,

13534 Reguiations pursuant 1o The Police Acl passed by
the Saskatchewan Police Commmission on Januasy 26, 1981
and approved by the Altormey General far the Province of
Saskatchewan on March 27, 1981 provice:

201} Ho parsgn shall be appoinked a meambaer ol a

podca fpeca unless hae or she

i{a} =% 19 years of Bge of ovar

{ck & cemiad by A qualified madical prachiona o Da in

Qoo haaith, menially and phoysscally, and 1 lor Quty as

a medmied of & poics loeca,

3011} A pokce force recesing an appication lor am-

phoyemeant shall hanve ke apploant

Pu{mm "Application for Police Employmand”,

{b} finganpeintad and subpct to a fingerprni, C.P.EC. and
oAl indicies chack i debanmand whal, I any. crimnal
recodd s in existencea. . .

{e) Subimil o medecal axaminatons Dy 8 gualiied madsal
peacliioner & requined by the Chisd of Police on Form R4
3.0142) Prior to a foemal inferview, the Chiel of Police

shall ensuie that & thorough background and chasaclar
vestigation has Deen complaied on iha applcant.

19535 In a latter dated Febnsary 9, 1984 from the Sask-
atchewan Police Commssion to Ms . Shelagh Day, Director
of the Saskalchewan Human Righls Commission the tollow-
ing infarmalion regarding the pohce lorces of Saskalchewan
was provided,

Martensvyille

Mickale

Stowghton

Watson
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19536 The Police Commission also advised of the folowing

1. Two o The I'I"lailj-l' police lofces compiaialy SCreen an ap-
plcant and then make a job oller subject 1o a satisfaciory
mesdical repost,

2. Twad ol the mapor police lorces compdstely screen and
raguirg & medstal balond a ob aller is madse

The latter of Fetrruary 9, 1584 als0 stabs, “even though therne
may be vary bew apply with gither a CPILC, or lingerprint
record .. 7. I would appear from this slatement that the
Saskatchewan Polce Commission acknivwledges that there
are vary few peopls who achuaily apply for positions in g
municipal police force who are eliminated because of a
CPLGC. or ingenprint recond,

In tha February 9. 1584 lotler tha following Statistics were
givan lor the T9ED year
REGINA
Vacancios — 16
Applicanis — 133
Murmbiar Complating SCreenng process — 20
Murmbed fraim oulsicle provnos SCompseling
A scraening — 5
SASKATOOMN
Viltanchs — T
Applicants — 135
Murmiber complting Screening process — 7
Murmbes irom oulsice prosintd Competing
a screening — 12
PRINCE ALBERT
Vacancies — 1
Applicants — 120
Number complting screening process — 5
Muember from ool of provinGe ':l:l'n'lﬁﬂiﬂ'lﬂ
& scraening — 0

Vacances — 2
Applicants — 100
Number compleling screening process — 7
Mumibar Tram oul of provineg Gompdeding
a screening — 0

REGINA POLICE FORCE

Police Force Nurnbre of Marnbers 18537 In a letter dated January 3, 1584 1o the Saskat-
Aegina 338 chewan Police Commessson the Regina Police Force adviged
Sackaloon 313 that in ilg selection process, the police force lakes these
Prirscss Albart B2 sleps, i the foliowing sequence (other steps are laken be-
Moo Jaw 58 Pt sleps listed below):
Esbavan 17 Crminal check
i i Inerview by recruitment officer.
Dalmeny 1 Applicant 5 e lor medical examination.
Luseland i Applicant must then complele a senes of job related
Backlin 1 physical 1851s,
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Applicant then undergos a polygraph examination
Applicant & mwvited B0 inberview with recruil selechion
boang,

i should also be nobed thal the Regina Police Force hires
candedates who are betwaen g ages of 19 and 31, I they
a0 ned hing applicants who are over age 31, the Reging Polkeg
Farce is discrminatimg on the basis of age in its amgloymant
PAOCOES

SASKATOOM POLICE FORCE
18538 In & letter daled January 12, 1984 from tha office of
the Chief of the Saskatoon Police Force to the Saskatchewan
Police Commission the following information was given. Wilth
the Saskatoon Policg Force the foliowing procadunes ang
followed (other sbops are laken betwesn the steps listed
b );
Applicam s asked (o consull 3 dochos 1o determing
whether he can perlonn a phwysical best,
Applicant is asked o porforn a physical best,
Interdew by the personne inspecios
Applicant asked 1o submi ingarprints
Parsonngl inspecior evaluales appécams and selocts
threa temes the number ol job posilions availabe.
Selection commities interdews the apphcants and
salects the number of persons equal 1o the number of
jobs available.
Succassful applicants are notified, olfered a b and
requasied to obtain a medical examinabon, They anme
Iold the job offer iz dependant on the medical repor
being satistacion.
The Baskatoom Pofice Force noted thal it cosis between
$200.00 1o 3300.00 1o process each applicant,

MOOSE JAW POLICE FORCE

18538 By later dated Janesry 24, 1984 from the Moose
Javw Poice Force io the Saskatchewan Polkoe Commission,
tve following information wis provided, Among obens, The
following steps are 1aken in the recruliment process by e
Mizose Jaw Police Force:

Background check = perdormed,

Candidates appear belore a salection board,

A point system is used in the evaluaton of a recruit and

basad upon the feclor of age, the loliowing poinis anme

aliotted for the dilerent ages.

Agi Poiis
35 and owver 1]
301034 45
251029 70
191024 100

I should e nolad thal by alfowing a different number of
poinis bor dilerent ages the Moose Jaw Police Force i in
fadl discrirminaling on the basis of age in its employment
Process

MEDICAL EXAMINATION FORM

19540 Tha Saskatchewan Police Commizssion has a medi-
cal gxamination form for polce officar applicants. The form

aska questions concemeng a varely of medical dilficuliies,
both past and present. 1§ also regueeats & variety of medical
inlormation and asks the foliowing question;

Is applcant physically fit for employment 88 & police
officer?

The medical doclor must answer yes of no. The Saskat-
chewan Police Commigsion then provides a loem caled
“Guide for Medical Examiners”,

18541 It is the Saskaichewan Humen Rights Commission's
understanding that this medical form and medscal guide are
used by all the medical examiners for all of the police forces
in tha province,

HEARING OF APPLICATION

19542 On February 22, 1984 the Human Rights Commis-
slon convenad 1o hear the application for an axemgtion pur-
suant to section 48 of The Saskalchawan Human Aights Code
by the Saskaichewan Police Commission. Mr. Joudrey,
Executive Direclor of the Saskalchewan Police Commission
was tha representative on behalf of the Saskalchawsn Police
Commission. In his remarks he emphasized the special
nature of police lorces i soclaty.

19543 There k= absolutely no doubt that police forces are
given a greal amount of authority by the soclely thal they
police. The Saskatchewan Human Rights Commesshon atao
acknowledges that individual police officers must be qual-
ified and able to perform thesr duties, Throughoi this decl-
sion, afthough ¥ will nof be mentioned again, the Sashket-
chewan Human Righis Commission does acknowledge the
special status of police forces in our society and the special
nature of the work done by police officers,

19544 At the hearing Chiel Wes Slubbs of Prince Albar
indicatad that their medical examinations were conduched
after the interview had been complated . An ofler of emphy-
ment is made provided that the candidate passes s o her
medical examination. This i a procedure simidar to the ong
uzed by Saskatoon.

19545 M was also pointed out that the candidate could have
the medical examinaiion where he resides. For example,
applicants from out of the prowince could have a medical
examination in their place of residence oulside Zaskatche-
WA,

19546  In 1983 two candidates ware rejected for medical
reasons and wo candidalas were rejecied because of the
C.PAC, tast.

RECOMMENDATION OF THE STAFF

13547 The Saskalchewan Human Rights Commission has
establishad a procedure wheraan il recaives a recommanda-
tion from the stalf of the Human Righls Commission. Tha
individual mambers of tha Human Rghts Commission ara
nereir inwaled in tha recaipt of the initial application and the
exchange of comespondence betwesn an applicant and the
slall of the Commission. It s anhy wihen a matber 15 ready fo
procead 16 the Commission for consideration that the indi-
vidudl mambars of the Saskatchewan Human Rights Com-
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migsion receie the nfommation sutmiled by tha apolican
In order to assist it in its deliberation, the Saskalchewan
Human Rights Comrmisgion asks the staff 1o prepane a report
and & recommendation &% to 1% pasfion on ks applcation
in front of the Commission

19548 The recommendation ol thi stall is nol the position
of tiwe Serskatchewan Human Rightls Commission bul is 1aken
into consideration in the Commission reaching its final deci-
gion, together with all other submissions. The Saskalchewan
Human Rights Commission algo them aliows intorested e
s0ns o make submissions to the Commession

19549 The stall prepared a written repot which was sub-
mitted to the Commizssion and made the ollowing points:

1. Date of barth |5 required to make & C PG check, inoider
I elimenaie any mlsa{;lﬂnh'llcal‘m whilch rmight anse Hes
cause of pergong having the same name;

2. The Saskatchewan Human Rights Commission does not
wish o interere wilth the secuity checks carmied oul by
municipal police foncess or the Saskalchawan Folice Come
mission,

3. Application forms which reqguine the date of birth can be
usad fo discriminate on the basis of age, which 5 pro-
hibited by Section 19 of The Saskadchewan Human Hights
Code,

4. The date of binh of & candidate s not a neutral faclor in
thve recruitment process and the stafl refesred 1o the Col-
lectrve Bargaming Agreement with the Regna Police
Force, where it specilies that a candidate bor employrmen
miust be over 19 and under 31 years of age;

5. In the City of Moose Jaw, applicants are submitied 1o a
rating scale on the basis of age;

5. The convenience arguments put forward by the Sask-
alchewan Police Commission do not jestify deviating from
the provision of Seclion 19 of The Saskatchewan Human
Rights Cods

18550 O the question of the: requsrement of madical exami-

nalions the repoet of the stalf made the folowing points;

1. Police work requires cerain special skills and abilities,
buwi abiding by the Saskatchewan Mineng Associalion
axemplion ordar issued by the Saskabchewan Human
Righis Comméssion dioes nod prevent medical examina-
tions from baing performed on police oificer candidates,
mof does it pravent rejaction of unfit candidates;

2. The Saskatchewan Mining Association exemption order
doas prevent any conduct of thase madical examinations
priar & an offer of empdoyment made in writing;

3. Ernployers ol poBos oflicers should not be viewed any
differently than any other amployer in the province;

4. The Saskalchewan Police Commission have made a “con-
virnignee” argumment, Bul it might be more comvenient for
every gmployer in the province 1o have pra-amploymant
medecals, His the postion of the stalf that the prolachion
of the rights of physically digabled persons is of greater
imporance an he “consenaencg™ argumeant;

5. In 1983 there ware 26 vacancios in the police forces of
Regina. Saskatoon, Prince Alberd and Moose Jaw. The

total number of applications recewved weare 488. 39 apph-
cants complated the screening process and 17 of tha
applicants ware from out of province;

6. Twomunicipal police forces screan applicants then make
an offer of employment subject o a satistaciory madical
examingation. In effact, two of the police forces have laken
steps fo comply wilh the Saskatchewan Mining Associa-
ticn onder.

19551  The stafl went on-to suggest that employment mead-
wcals should be specifically confined 1o assessing whather
an individual has tha specific ability redqusred by the particular
. In conclusion, they recommeanded that the exemption bo
afiow the date of birth on applicaton forms for municipal
police forces and fo pedorm pre-employmeant medicals are
nod necessan’ of advisable and the Saskatchewan Human
Rights Commission should deny the application made by
the Saskaichewan Polica Commission

Interested Parties

19552  Inberested parbies werd idenlified and nolibed of the
ofal hearing. Public nolices announcing e Dearing wene
placed n the Saskaloon Sia-Fhoenix, the Regina Legder
Posf, the MNorh Baitelord News Optiist, the Moose Jaw
Times Herald, and the Pringe Alber Daily Express. The Voloe
ol the Handicapped, represented by Mel Graham, made a
gubmisson, In addiion, the Baskaichewan Federabion of
Labour submitled & writen submessaon, Afer the hearing,
wiillen Subrmissong were received lrom the Saskatchewan
Police Federation, Disabled Persons Employment Service
and this Wiayburm City Policamen's Assocation. These late
submigsions wen circulabed 1o the Saskatchewan Police
Commission and the marsied partias,

DATE OF BIRTH ON APPLICATION FORM

19553 The Saskalchewan Human Rights Code provices as
Tollows:

Secoon 15;

149, Mo perscn shal use or ciculata any form of appdica-
tion o0 empioyment o which this Act appies or pubish
any advertisemant i connecton with such amphoymant
of prospectve amphkaymant of make any writhan or oral
inquiry in connaction with such employment thal
(a) sepresses, efher graclly o indiraciy. a limta-
lion, specification or prederence indicating discrimi-
nation or an intengon o discrminale on the basis of
raca, croed, religion, colour, sax, marital status, phys-
ical disability, age, nabonadity, ancestry or place of
crigin;
(b} conlans a question or request fof paticulans as
Iﬂﬂ'llh_‘l'ﬂt-l:.tl'ﬂ!ﬁ. rdqm.;m.m#mmm.
physical disability, age, nationalily, ancestny or place
of arigin of &n applican foe empiayment

18554 This section in effect provides that no person shall
use any form of application for employment which expresses
a limitation, speciication or preference indiceting discrimina-
tion on the basis of age or containg & queestion or request
for pariculars of the age of the applicent. Section 2 ol The
Saskatchewan Hurman Righis Code defines age as follows:

Dv2320
7d




Paragraphs 19555 - 19562

October, 1984

2. (8] “age” maany any ape ol eghean yweam of mon

b less than siaty-five vears,
I is clear that pursuant 1o The Saskarchowan Human Rghis
Code ong cannol a5k a uidsion a5 o 1ha A od N apphcant
of the apphcant’'s dabe of birth

195655 The municipal polos lorcas n fs apphcation for am-
ployrren] ane enliflad bo ask the gueston:

s the apglicant undes tha age of 18 years or mone than
B4 years of age?
and Pequire & yis or PO answer

19556 In the application of the Saskalchewan Police Com-

FriGsan Mhfgs roasons wara given or requinng the date of

Bifh on e appication fomm:

1. GPLG. chick

. Fingerpnant check.

3. To delerrming whelhar the apphcant was over 18 years of
g

Ili5 clear thal the Saskalchewan Palice Cormmission can find

cul by @ properly dralted question whather the applicant i

18 yiarg of age of mond. Tharalong, thae third reason given

for requining the date of Birh must be discounted

T cahir bwo reasons cantie around dﬂingaﬂmk lr crmn-
inal record on the apphcant, An employer is completedy Iroa
to ask an applicant on the appscation Iom and in the eior-
wiews winether he or shé has & cnminal record and is Com-
pletely free 1o request delails of thal crirminal record. In doing
& background check a pohce Marce 15 fred 1o ask any olher
thitd pany as 1o whether they have any knowledge of the
Spphcant’s past crimingl recond, When the polygraph tast s
pertcamed an applcant can De asked whelher b of she has
@ crirningl record and for defails of thal crimminal recond,

19557 Intact, anappicant can b advised prios o oommpde-
g any applicaticn form thal questions regarding his or har
crirninal recond will be asked and any misrapresantation will
mean mdomatic disqualification for the posiion. \Waming
could also be given al the imersew stage and a1 each and
dviery Slage along (he way whine thede s contact wilh the
apphcant, The evidence presened at the hearng indicated
that out of 488 applications, only 2 were rejected as a resull
ol the GPLC, check This would indscate 1hal misrapresan-
Tabn Dy individusls as wo hair ciminal record is nol & senous
proflem

19558 It should be pointed cut that after a conditional oHer
of employment is made an employer is entitied 1o request
the successiul applicant's data of béth and then is enitled
1o s that date of birth to do & C.P.1LC. and fingenorint chack.
A requirament sat out in Saction 19 of The Saskalchewan
Human Rights Code relates 1o pre-employmant and it does
not prevant the asking of the question re: date of birth aftar
an offer of employment k= made. In addition thare is no pro-
hibiticn in The Saskatchewan Human Rights Code from miak-
ing an offer ol employmeant conditional on a salisfactory
C PLC. and fingerprint chack. i ewch a procedurse had been
used by the municipal pofice forces of Saskatchewan, bazed
on the stalistics at the hearing, cnly 2 applicants who would
have recaived alfers of employment conditional on a satisfac-

tory C.P.1LC. and fingerpeint check would have been rejected
bacauss of thair failing the C.P.LC. or fingerprinl check. This
is pointed 0wl bacausa the Saskatchewan Police Commission
made a submission that for the sake of conwensence it was
mmpoetant 1o ask the guestion re: date of binh on the applica-
tion form. The convenience argument doas nol stand up
when only 2 appicants in 1883 wese rejeciad oul of 488
apphicants becawse of their C.PLC. or fingerprint checks.

19558 The other argumant presented was that io make an
offer of employment and then find the individea! had a crim-
imal record would be extremely embarrassang to the police
force in guestion. We do not see an offer of empioymeant
subject 1o a satistaciony CPIC. and fingarprint check (in
other words, subgect 1o peood of no criminal record) an ofer
of a type which would cause embarrasamen I, becausa tha
applicant had lied on his appication form and in his inberdew,
e is found oul now to kave a cnminal record. That appcand
would have misreprasentad his crimenal record 1o the police
force and thus the employer would be otally jstified to dis-
qualify the person from that job, wihen a subsequent check
delermmes that (he candidabe had bean lying lo his prospec-
tive employer. The material submitied by the Saskatchawan
Police Commission indicated that the date of bifth now re-
quested by the municipal police forces has been used in a
discriminalony mannar. The Regina police force has required
applicants to ba batwean the age of 19 and 31. The Moosa
Jaw police force still gives additional points to applicants
who are younger basad on age. Both praclices discrimenate
against applicants on the basis ol age. I was not the purposa
of this hearieg and it was not requested by the Saskatchawan
Police Commission thal the Saskatchewan Human Rights
Commission consider age &s a8 reasonable occupational
qualification pursuant to Saction 16(7] of The Saskalchewan
Heman Rights Code. Since this was not part of the appécation
we do nol need to consider this guestion further, bat auflice
it bo point cad that we ane now faced with an appscation by
the Saskatchewan Police Commission and the municipal
police forces of the Province requesting thal they be aliowed
to ask date of binh on their appdcation forme when some
municipal police forces are using age and date of birh for
purposes which are contrary 1o The Saskatchewan Human

Rights Code.

19560 0 is the conclusion of the Saskalchewan Human
Righls Commission that the reguirement of the date of birh
on the application form for police officars is not neceasany
and therglora the application of the Saskatchewan Police
Commission is denied.

189561 It should be made parfectly clear that this does mnod
pravent the Saskalchewan Police Commession or municipal
polica forces, upon making an offer of emplogment subject
o a satistaciory C.PL.C. and fingerpnnt check, from asking
for thie successhul applicant’s date of birth and from advising
hirn o her that if he or she doas nol successlully pass tha
C.P.LC. or ngarpsind test, he ar sha will not ba eligible for

the job

PRE-EMPLOYMENT MEDICAL EXAMINATIONS

10562 The Saskaichewan Police Commission has afso
apphed lor an exermphion Allvwing it and the municipal police
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forces of the Province o reguire a medical examanation poor
to an ofler of em . The Saekatchawan Human Rights
Commission has dealt with the guestion of pre-employmeant
medical ezaminations in a Saskalchawan Mining Association
Cirder dated Octobar 13, 1882, No. 821 2EQ. This order seis
out the posilion of the Saskatchawan Human Righits Commis-
SN as i existed prios o the application by he Saskatchewan
Pofice Commission. The order stated as follows:

Thee oty gxsmplicn pravided by (he exsiing order s from
saction 10 which prohibas any pre-smployment inguing
with respect 1o physical disability, The cxemplion alows
an emplayer, peics o Riring, to ask on an application bom
of in pensnn “do you have o physical disability which wil
inlertare wilh your abslity i perdam the job for whech you
v applied ™ The opporiunily 10 @Sk this threshold quas-
lion coupkid with the opparunily lor any emplayar b n-
quirg a5 1o an applcant’s abilty to perfarm the spacific
duties requingd by any paficular position [@.g.- can you
dreed, type, lift, climb, sl ) wid allow an empioyes 1o deter-
mire whithad an apglicant can pariorm tha ob inguestion,
o, Ehermatvaly, whitlher the job funclion which an apgii-
cant cannat perlerm because of adisabilily can be accom-
modated by job redesign o aides.

18563 N should be noled thal an amployer can ask the
ueghon:
Cro you have a physical disability which will interere with
your abdity o pedorm the job lor which you have
applied?

The employer is enttled (o ask this theeshald gueeston, The
employer can also ask whether the applicant can peroam
specific duties of the job. The empioyver can ask: can you
drive? can you run® can you use a lmearm? can you chmb?
can you IH? or ary other queston thal inguires as to whather
the applicanl can pedorm the dulies of he job,

19564 The order goes on o slale:

Excepl for tha theeshcld question, no oiher exemption is
;m‘dbvlhnmhmﬁmmur army othor seclion
the Coda,

Thizs, the pre-placement as wall as the pra-iransier mad-
ical gxaminations which arg addrassed in tha exemplion
oigior are conducled subgect o me proviskions of Seclion
1% rathar than 19 Docause ey take place after an ofer
ol rnpigymand nas bean masa in wiling. In oided to coem-
piy with the reguiremants ol Section 16, such an offar of
empicyment can only [awfuly be wilhdrawn once hare is
a deforminaltion that thera is a reasonable cocupational
meguiremant for a ceriain physical abitiey which the am-
Plonea in question cannct meal,

Sackon 186 requires thal thare ba no disciminakon “with
respect o emgloymaent, or any larm or condtion of emgploy.
mant. bacaise of | physical disabildy®, In ondar i com-
piy with thiz requesment, it 8 necessany thal f pee-
placemant madical examinations are conducled, they be
required of all empioyeas beng considersd for apamicdar
pasilion- and nal just of hose with a meal or parcaived
d=abdily, H pre-placamant medcal axaminalions wara re-
guined pnly of those with & real or parceived digability this
wodd consiilse déerential terms o conditions ol empion-
mant bacauss of physical disgiility and would also nvite
tha possdality of disaibled parsons being subject o more
sirngend physical or medical requeements than ofhars
iyl 50 adanhifiad

18545 Thes portion of the order conlamplates thal madical
examinations can only ba requinad aller an offer of employ.
mant has bean mads. Such an cifer of employment can anly
be withdrawn once there is a determination thal there i a
reasonable occupational requirement fod & céain physical
ability whech the employes cannol maat,

18566 Theorder goes onlo stala &l thae batlom ol pdge 7:

Oy (bl peiraod this En&l‘l‘lpliﬂl‘l argar M Dean in etec],
it has Been Brought ba the Commistons aitendon thet
o Emploans may be irderpraling the order as a brosd
appraval for any ard all employmenl relaled madical
axdrnindlions Such & Vi 4 inanod, Sachon 16(7) ol Tha
Saskalchewan Husian By Codks privachss that tha png-
hilEon iﬁu‘lﬂ discriminalion on e basa al ﬂlyﬂﬂ!ﬂj
mdmmupﬂym#ﬁmuwlmsarm

mequirement lor the posilion of amplay-
l'r'q:-n.l! The debrfion ol reasonabls bl‘.'bl.q;ﬂ'lﬂ'l-ﬂ FesdpUifg-
mrent pravided in the Regulalions stales hat il is "8 qual-
ication hat renders il reoessany [0 hing . . | (PErEdnd wilh
a cenain physcal abilty exchasively in ordes hal the es-
sence ol 1he businass 5 nol undenmicsd | af " aidar
tharl the duties of a job invabaed can b periarmead salely.”
Ther fermes of the Code and Regulalions ane plain. Thy
oo ol invile ermployens i conduc) medical examinalions
o will Orily for hose postions whens he assenca ol ha
Business will be undermingd of the sals panaarance ol
dubies [hrealened by persons who lack a cerlsn phyaical
ability ana medical examinalions called for. I ewary alher
cane, he genaral provisiont of Seclion 16 which prohibi
discrimination on the bass of physcal deabdity apply,
and wihiss (hand S no reasonabis oocunalional eguine-
e Ehee i 0o e for medicsl examinabons.

19567 It shoudd be noted that The Saskatchewan Human
Fights Cocke and s accompanying Regulations are chaar in
ihat medical examinationg are aliowed, “Only for those pos-
it where the essance of the business will ba undermined
of the sale performance ol dulles threatened by persons
whe fack & cenain physical ability , . %

18568  The arder then stalas:
ORDER

For all tha abovn rensons B Sasketchowan Human Rights
Commission haraby consiiens il necessany and sdvisabis
o continue 1o poempd ol amployers from Seclion 19 ol
The Saskatchewan Human Rights Code, 1o this limited
gefant;
Job applicants may be asked whebher (hay hawve 8
pyscal disabiity which will inberfere wil their abdity
b pesforn Bhe job Tor which They have apphad. BEm-
[HOYRNS OF PErSOnS My AlS mdEke A -l oyTmen|
iregainy with respact 1o an appicant's abilty 10 pedfonm
speciiic jpb-rolaled funclions. Howener, &1 No 1M on
an application faim of during poe-ermpliymmen ifduin
mmW|Mmmmmth¥ﬂf
a physical disabiity. Medical esaminalions may be
conducied and b provisions ol Sacticn 19 will mdl
apply o such examnations pravided 1hal Section 16
s comgiliod with in the following manna
A) Whena an alfer ol employment has been made in
wriling and whese o reasonablia pocupalicnal ne-
quingmand has been idenlified which Fequinas a car-
fain physical abilty, a pre-placesnent medical
paminalion may be conducied S0 a5 10 ascenain
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thad an employes has e requined physical abiliy,
prowicied ihal:

i} Al employoes offgred the same or similar posi-
tons by a particular ompioyer ang subgect o tha
congiion of such an quamination regardiess ol
physacal disatsity,

i} Examinagions conducied are the sama for mais
and female employess axcept where a reasonabip
coccupationad  requiremaenl has been  idortifiad
wiich affacts oni sax anly,

B} Whare an olfer of a ditferent positon of employmaent
has bean made o an employes, a medical gams-
nation may be conducied prior B such employes’s
entranceo on such diferent employment whaora thane
is a reasonabie ocoupational requirement for such
pason of ampigymient which has been identified
a5 requirng a ceran physical abilty and all em-
ployees o whom the olfer s exiended ase sub-
peched o tha sama ccaminabion regardinss of phys-
ical disability or s,

C) The misrmalion oblaired by an empioyer fom a
madcal examnation conducted in accomianco
walh this crder as 1o e medical condition or hisiong
al tha pemon axamined shall be cofectod and re:
tained separate from persornel records and shal
b accorded conlidentiality and used tor no cbhest
puipose axcepd (o daleming whethes the pemkon
iR queslion can mee the reasonabbs GecUpalional
Teguinamant lar (he posilion in question.

D) Wahcal limilirsg the gerarality of e faregoing. em-
plorears mmay infarm
i} Foremesn, BUpSrdanns and manages of Bansons
nolding ke postions regarding restictions on e
work Oulies of & peion wilh & plyscal disabisty
of accommodalions which should be macs;, and
¥) First aid and salely parsorned, where
riate, if the person with the physical disabikty might
reguing amangancy aalmenl

This esemption onder ghal take eflect thity days fam

inday’s data, unkess one of more o the parties shows

cause [ me Comimission, iha Cifice of the

Chial Commissionar, why ik should not e published

# itz pregent fom.

DCated 51 Saskaioon, this 130 day of Oclober 1082

18568 |t will be noted thal any amployer, including a mi-
cipal pofica force can, pursuant to this order, conduct med-
ical examinalions provided that Seclion 16 of The Saskai-
chewan Humnan Righis Codea is complied with, where an olfer
of employmant has bean mada in writing and whara araason-
able occupational requiremant has been identified whatch
raguings a carain physical abdity and “only for thase postions
wherg [he essence of ha busingss will be undarmened o
tha sate pedormance of dudies threatensd by parsans who
lack @ cenain phwsical agility .,

19570 Under the abowe relered 1o order, the Saskat-
chewan Police Commission and the municipal police lorces
are enlitled to conduct medical examinations provided they
fodlo the procedura and the requiremants as set out in thse
abtove coder. The order referrad o above in no way prohibis
a municipal poice farce from requiring medical axamination
of applicants applying for positions as police officers. 1L s
clear thal such medical examinalions cannol be required

price 1o 8 writhen offer of employment. Such a madical exami-
nalion can be required, afler a writlen offer of employment,
provided ihe municipal police force complies with the re-
quirements of the above relerred to order and The Saskal-
chewan Human Rights Code and ils accompanying Readgula-
ticns,

18671 The above referred o order in no way requires any
employesa in the Province of Saskatchewan, including muni-
cipal palice forces, to hire persons who canngl pedorm the
cuties of the job for which they are being hired. The oceder
maraly indicates when a madical examination can ba dona
and upon whal conditions 8n empéoyar is enfitled to racguing
such medical examinations. The ordes doas not rasull in a
krwraring of standards for applicants that would be elgitble
for jobs. The crder cannot be accused of increasing the risk
of pusblic safety in relation to the applicants that will ba eligible
for cartain jobs.

18572 One could ask whather the above neferred 1o order
is complately and tolally applicable to municipal pdlice lorces
of the Prowince. It is the conclusion of the Hueman Righis
Commission that it is. The order allows a police lorca to
requirg a medical axamination whare the police force can
show that thare i5 a reasaonabile Gocupalional redguenement
regarding carlamn abiliies a5 sat oul in Saction 16{7) of The
Saskalchewan Muman Righls Code, The order doas nol pro-
hibit tha nequiring of a madical examinabion, but only indi-
calds the lirme al which such medical exarminalion can b
partanmiid

18573 The Saskaichewan Human Rights Commission
nates that of the four major rmunicipal police lorces in this
Piswinc, two of those municipal poBoe forces ang already
complying with the order, In parlicular, he Saskatoon Police
Forea has Deen requiing 4 medical acamination aibe an
offer of employment, Al the hearing Chiel Penkata, Creel of
Ihe Saskatoon Poice Force, did not refer o any Serious ad-
minisirative difficulties in carmying oul the hiing proceduns
in this mannar, Similarty, Prnce Albar is requining a medacal
after an ofter of employment, The Police Chigl of Prince Al
beet, M, Stubbes, did nol mention any sereoaes admnsiative
difficulties in this typse of hifng procedure

18574 The Saskabchewan Police Commission suggesied
et if wosdd be mode convenient 10 do the medical examing.
hion prior io making an offer ol employment. We ware given
the statistics that owt of 488 candidates only 2 were rejecied
because of thelr medical examination. This would suggest
teat refection of candsdates because they had falled the med-
ical axamination has not been a significant matier, Changing
fie tima when the medical examination will he done will not
incraasa the incormeniance o municipal police forces,

19575 It was also submilted by ihe Saskalchewan Police
Cormmession thal theng wane oul-of-provinee apphcants who
might be inconvenienced because of the requirement of
rrsdical exarminalions atter an ofler of employment. It is
niecessary o reler o the lact that out of 488 candidates only
2 of those candidabes wene rejectsd because of thalr medicel
examination, Mo indcation was given as to whather one or
btk of those candidates rejecied were from out of the pro-
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v, I should B¢ noled thal an cul-of-provincg pplican
can go o a docter in the place of his residence lor hig
redical examinaton, There i no neesd bor b or she 10 make
a second g o Saskalchewan for the purposes of the misd.
ical. In sddiion te out-ol-province applicant i in the bes
posibion 1o evaluate his of har personal state of healh belone
rraking apphcation fof employment as a police officer. I tha
out-od-peovinGe applicant could nod evaluale his or her stale
of haalth, he or she wolld De lree 10 visit his or e medical
docior and recehe personal advice A% 10 his o har state ol
health. This oould be done prioe 10 NCuring any expanse in
travelling fo Saskatchawan for an intenasw oF examination,
It rmight be argued that the cu-ol-province applicant would
hawe to travel 1o Saskalchewan in ooader bo be irmvobved i the
intervieny mnd them might Hol obtan th positon because b
or she did nol pass ihe medical examinabon, IE should be
nobed thial out-of-provinge applicants travel 1o Saskalchawan
a thair o expenss fof job interiows, This i nol an eapoense
of the municipal police forces, If the Saskalchewan Human
Fights Commission were to take Into account ary factor it
would be more pgical 0 take inlg account the cost o a
municipal police force, rather than the cost 1o an applicant
who resides outside the Province of Saskatchewan. Again,
it must be noted, thal at wors? in 1983, only 2 applicants
wara rajectsd becaise they did not pass the medical exami-
nation.

1576 Ome cost the municipal police force has to bear (s
the cost of the medical examination. If af the major municipal
polica forces performed a medical examination peios io a job
alter, i would appear that they would be administering med-
ical examinations fo 488 applicants. If on the other hand,
medical examinations were nol pedormed wntil afier & written
offer of employment, the four major municipal police forces
would have required 26 medical examinations o be per-
foermed. Again, wa note that in 1983, 2 candidales failed their
medical examination. In 1983, than, & maximum of 28 medical
axaminalions may hawe b=en required, |t would appear that
ig a cost saving for municipal police forces when medical
axaminations are padormad after a weitten offer of employ-
mend is made.

19577 Al the haaring varying costs wede givan 1o procass
an indivichual apphicant for & police officer. The Ragina Police
Forca indicated that it cosls them from 5200.00 o 5300.00
o process an appcant. Assuming the cosi of processing
an applicant was 5300000 and assuming that the CPIC
and lingenprinl chacks and the medical axamination weane
perormed alter b witien alter of employment, in 1983, e
municipal polica lorces would have rejected 2 persons be-
coause of Tailure o pass th G P LG, or fingerprinting checks
and 2 persons because ol failure o pass e medical guai-
nation. The maxirmem protesaing cos o these 4 applicans
would have been $1,200.00 for the Regina Police Force, This
cost does not appear b be signilicant. 1n fact, this cost would
be balanced off by the cost saving oblained by pedorming
madical examinations after the olfer of employrmen,

18578 It is the Commission's conclusion therefore. thal the
comvenience and ©ost arguments cannol be accepled. |
thana i any incomenience it is mimmal and, i arything., thens
i5 & cost saving in reguinng medical examinations only afer
a writien offer of employment has been made. Themelore, The

Saskalchewan Human Rights Commission denies the appli-
calion of the Saskalchewan Police Commission bar an exemp-
tion afowing it to require madical examinalions prioc o an
otfer of employment.

19579 In this denial, the Saskalchewan Human Rights
Commission has reached the conclusion thal the exemglion
is mol mecessary or advisable, The Saskatchewan Mining
Asgsociation order, No. B212ED, dated Octeber 13, 1082 is
an approprate axemplion for all employers of the Province
of Saskalchewan and is appropnaa 1© mumcipal potoe
lorces in the Province of Saskalchewan.

19580 In this applicalion, the Saskatchewan Police Com-
migsion asked e Saskalchewsn Human Rights Commission
0 congider fwo seemplions, one relating to date of birth and
o nelaling 1o medical examinglions and no olher ssues
were under consideration, It & necessary, after hearing the
evidenca of the Saskalchewan Police Commigsion, to note
that a review of their hifing process might be advisable. Two
police korces have used age of an applicant in & way wisch
ig discriminatony. The medical examination form and the
guidelings thal accompany il indicale numesos health items
which might disgqualily an appiicant from being eligible 1o be
hired as a poboe olficer. Section 16(7) of The Saskatchewan
Hurman Fighls Code provides that a specification bassd on
phwsical disability i pesmitied where the physical ability is
a reasonable cccupational gualification and requiremant for
the position, In reviewing the medical examination form and
the guedelines therato, one = left wilh the gueston as o
whether the Saskeichewan Police Commission could show
that each item of health that is a disqualification iz, in fact,
a reasonable occupational quakficaton and requirement. I
an unsuccesaful applicant laid a complaint wndar The Sas-
katchewan Human Rights Code, of discrimination on the
basis of physical disabéty, and the Saskaichewan Police
Commission or one of the municipal police forcas could nod
prove that the pasicular item of health i gquesiion was a
reasonable occupational qualification and requiremant, the
Saskatchewan Police Commession or the municipal police
torce would ba haeld to ba in violation of The Saskatchewan
Human Righls Code. As previously indicated, this malter
was nol the substance of the applicabon bafore the Sas-
katchewan Human Rights Commission and it is onty paointad
ot fior the assistance of the Saskatchewan Police Commis-
sion and its municipal pofice forcas.

SUMMARY

18581 Therelore, the Saskalchawan Human Righls Come-
migsion, for all the reasons given above densgs The applica-
licses o the Saskatchewan Police Commassion Rar an Euermp.
lion pursuant to Sechion 48 of The Saskalchewan Humen
Rights Coce, 1o allow it 1o reguirg the age of an apglicant
o empioyrineng &5 8 police oifiter and 1o allkow i and 1S
municipal police forces o perorm medical examnations
i 10 n'lﬂhil'giaﬂ offer of empioyrnend, In denying this ap-
plcation, the Saskatchewan Human Rights Commission hag
b winy sware of the special status of police forces in our
sty and in derying this application, 15 of the opinion that
ifi M winy s il jeopandi2ed thal special stalus or reduced
thi ability of municipal police forces o employ gualified
palice oficers who are physically Bt 1o perdomn thelr duties.

Dr2324
78



October, 1984

Paragraph 19581

Thi Saskaichewan Human Righls Commission is of the opin- police forces to maintain their special status and to recruit
ion that the existing fw in the Provinca ol Saskalchawsan prace olficers who are qualifesd and who are physically fit
permits the Saskatchewan Police Commission and muncipal te peerlonm their dulles.
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Summary: The Bogrd of feguiry finds thar Clawdene Philltps
rdigﬁjﬂmx.unﬂj'm:dbyiﬂhﬂmmﬁrkm Wels im

kis employ. The heressmend was borh verbal and phyoical, Mi,
Phiflips' refuzal e compdy with Hermiz® sexun! demandys residred
in her working kowrs being reduced and in her eventually being
fired from her job.

The respondeny, Sohn Hermiz, did morappear, The Board of fngiiry
ﬁrldh' the complaimant credifle and condid and acceprs ber umean-
rested evidence.

M. Phillips” evidence @2 thar on three separmte occasions fohn
Hermiz grabbed her and iouched her breasts, fercing her ie fight
ke way free, We wlvo ar differear ilmes acked ber if the kngw any
wiven e comldd ke oint, oad wondered wity she wam't nice o
hime, After the second incident ard Ms, Phillips’ second refection
ﬁfH!l'Ml't mufisices. fer work kowrs were reduced. Afier the third
inciddent, she war fired,

The Board awards Ms. Phillips 425 dollars n compensarion for
toad wages aad 1, 75 dollioes in general domioger.

20284 On Apeil 19, 1984 the Board of Inguiry having given
all partes 1o th madier notice of its intention to do so, com-
FrmCid & bormal inguary inta the complaint of Clasdatie Pha-
i {Auper) againg the Respondant, John Harmiz, The corm-
plasnd alleged thal violalion of The Saskatchowan MHuman
Rights Code (nersinafier relferrad o as The Code) look place
from onor abaut thie frst week in Decermber 1982 1o tha 13th
day of January, 1983 when the complainant was discrimi-
nated agains by the Respondent Decause of S

20295 The compiant alleged the lollowing paticulars:

(1) 1 was emploped by John Hemniz from mid-Mowemiber,
1582 unlil January 1Hh, 1983 as a clerkingceptionest
I Hermiz Electronics Senvice. During my empiay-
ment | was submcted o both physical and werbal
sexual harassmen By my smployer, Jobn Hgmiz, par-
licutars of whsch are a5 lollows:

12 o oor argund ihe firsg wesk n Decamber, 1962, tha
responcord catled ma nio e back of res shop and

sought my assistance in inding olher women (or sax-
ual puposis and alss made Saxyd advances io-
wards mue. When Lirfeemed him thad | would not assist
him and rejectid his Achvances, e Dacame upsal and
lorced physical comlact of a semual nahare. | was athe
10 braak Tree wieh 8 CUSIMEr CRMe Nt tha siona

{3 Uiy ey mhel dirmes ol (e @D0re inaCadsint. | Nad Daam worki-
g 3 or 4 days per week Afles iha ingident my fime
was cul 1o 107 2 days & weak,

(&) O or about December 13th, 1882, Barmiz cabied ma
filo the Dack ol his shop and agan mads sl
Acdvances which | rebutied. He then forced physical
conlact of & saxeal nalwe, louching and grabbing al
iy Excachy, G v | o ot away he nelered
1o i A5 8 “Gilch” and vowed (o evantualy have intgr
COUFEE Willl M,

(5] Aker ihis incadent, | was only requeed o wirk a lew
o far fhe rest of Decembaer, 1962 and did nat see
Hermez agaan unbl Jargasy, 1983
O or alboul Jaruary Tih, 1983 Harmiz epestsd thal
e was gQoing o have nlprcounse wish me and Ques:
tinad ma a5 1o why | would ol comiply,
{7} Tha final incident occummed on Jameany 111k, 1083
whetn Harmiz agan physicaly aliacked me, and
oiferad ma full-brme employrenl. | Bgain gl him
gif. This conduct mesulled N shouting amd yeding n
whoch Hoemir nglorred 1o me 8% 3 “Dach™ and a “shl ™
Hamniz informed me hat my amgioyTnest] was. Emi-
nafod on Januany 131, 1963
Al of ke above ncidents Goeumsd whia 1ha respon-
dant requined me 1o be lone with hm, supposadly
for thi punpase of woik rélabed dubied. AN Bdvancas
wang rejecied and in no wiy . Thesa inci-
donts which | foleraled only becauss | neaded tha
emplayment, wane exirermely wpaatling for me and
praced me in conlinual lear of knced sedual contact
and physical abuse
(9) | bedewe that The above incidants ol saxual harass-
rrnd eredled & vy negatvg pEyehological aimos-
phera n which | had o work. As wall, | believa thal
rery ralugal io comply wilh fhe nespondent & Bdvancas
rissuibed in the cutliveg of oy hours of wors ard finady
ifi tha |efmnalion ol my emp . | Burthaar Dekaneg
ihis bo o in viclation of Secticn 16(1] of The Sesfa-
chawan Human Righis Coda,

ik

8

20296 Therelevant prowvisions of The Code ane as faliows:
“Ho ampioyer shall refuse i employ or conlirue [0 employ
of olheraise discrimenabe against any person ar class of
pBrs0ns with respect 10 employmant, o amy lerm of con-
kiion of employment, because ol b or theair race, Gnéed,
nekgion, colour, sex. mankal status, physical disabity, age,
natonakly, ancasiry or place of orign.®

20287 As pointed cul by Counsel for the Complainant and
i Saskaichewan Human Rights Commission, this is the first
soxual harassment case to be adjudicated under sachion
16(1) of The Code and this Board has found it useful to
congsder how other jurisdicions have deall with cases imvabe-
ing alsged sexual harassmant,

2450
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20208 The Board finds ihe decison of an Ontano Board of
Inquiry re Bell and Karczak v, Emast Ladas and The Flaming
Stear Steak House, (1980} 1 C.HLR R. 155 parlicularty ugatul
in fired understanding e purpose o the Coang Hurkan
Rights Code, R.5.0. 1880 ¢ 340 sectan 4(1) and second
in establishing that sexsal harassment & a lorm of discami-
naton based on sex

20259  Thit redevant provisions of the Onlaro Code consi-
chered in e Bl ane as Tolows:

4(1) Mo parson shall,

{b] dhsmiss oo rofse b employ o fo conlinue o ampioy
ANy PRLSEN;

(gl dscrimmate egans any empioyes with regard o any
term o condition of employment, because of @ce,
crood, colour, aga, s, marilad slatus, natonalty, an-
cesing or place ol ongin of such person oremployos

A0 Chaleman Shime i re Bell stated thed in hig wiew
“Ine purpose of The Code (Ontario) is to estabssh unifom
working conddions for employeas and o remowe those mat-
ters enumerated in Section 4 (our Section 16) as relevant
considarations in the work place. Consideration of matters
such B8 race, creed. colour, age, sex. mantal siaius,
nationality or place of ongin sirike at wnal the preambée of
The Code refars o a5 the boundation ol freedom, justice and
peace. Tha Code prohibits thase values from bacoming
negalive faciors in the employment refationship,”

20301 Chiwrman Shima continues al paragraph 1388 o
say |hat “discriminalion based on sex i prohibited By The
Code, Thus the paying of a female person less than a male
parson for the same job is prohibiled, or dismissing an em-
Py on fhy basis of 5o s also prohibited, Bul whal about
soxual harassment? Clearly 4 person who is disadvantaged
because o her sex 5 being descriminated agans! n s
empioymant when employar conducl denses har inancial
powilr s Dacause of hisf o of fxacls Sovne foom of Sexul
COMOIENCE fo IMERove oF rLinfavs by guisiing benefs, The
avil 1o e remedied is the wiilization of eoOROMIC powWer of
autharily S0 8% 1o resincl & woman's guarantesd and eoual
gooess o the work place, and all of s beselits free Trom
exlTEnEoEs pressure having 1o o with the mere fact et she
g & wormnan. Whens 8 woman's equal pooess i demed or
whean lems and condiiong differ when compared o male
empioyees, he wmman is baing tscnminglad agansr,”

20802 | believa the above clearly sets out the aclions which
are o be prohibiled by our legislabon ag well

20003 In giving testimony, the Board fownd the Comgplain-
ant o be a very cradible winess and believed har to be
complately candid whan gving evidenca.

20304  The Respondent, John Hermiz, simply chose nof o
appear balode (he Board of Inguiry. Thare is no doubd thal
the Respondent knew of the gxistence of this Board of Incgury
a5 he contaciod he Chairman and infommed him he wousd
nof be in attendance. The Board of Inquiry cedered the matter
iz proceed in the absence of the Respondent or anyong
appeanng on his behatl as was similarly dones in

and White v. Dollar Snack Har and [Neler Jackel, (1982) 3
Canadian Human Rights Reporter, 1014

20305  The first alleged incident eocunad in the first weeak
of Decemiber, 1982 when the Aespondend summaoned the
Complainant to the back room and after having asked the
Complainant if she Knew af any woman he could take out
the Respondent grabbed the Complangnt and pul Bes hand
undermeath hes shir

20306 On or about the 13h day of December, 1382 the
Respondent summaned the Compiamant 1o e Dack roeom,
end then afler a brief discussion involving DOSSES (ECEVING
sawual favours from thelr employees the Complingn] was
grabbed by the Respondent who then torcalully pul his hand
uwnder her shir.

20307 I was after this incident thal the Cormplainant dis.
casmsad what was happemng af the work-place wilk her ssbor-
n-law and her flance, Kim Phillips

20308 The Complainant testified that subsecoesnt o he
sacond inchdent her hours of work wene noliceably reduced
and she was not called o return o wark until the 7th day ol
January, 1983, On that date the Respondent pul hes aims
arcaund the Complainant, which she remoeed, and he then
enguired why she wasnt nice to him, and linally walked away
from the Complainant.

20008 The Complainant was called back bo work on Jani-
afy 11, 1983, She was summaoned 1o go bo the back room
where once again she was grabbed, restrained by the
Respondent. wha ook this opporunity to place his hand
wnder b shal, While this incidenl was taking place the
Respomdent enquired of the Complainant if she would like
fLill-re ey

20310 The Complainant immeadiately laf work aftar this in-
cigent. The Respondent called har 0 come 1o work an the
13th day al January and o that date her position was termi-
maled.

20311 The Cormplainant testifed that the amound of busi-
ness her employer i incraased in the lime period sha
workad for him and thal one week after being terminated
she found pad-tierwe work and in the second week of February,
1883 she was successhul in obitaining bull-lire srployrment

20312 As counsel for the Complainant and Saskatchewan
Human Righis Commisgon nabted, the Complamant and the
Raspondent ware working alone at the employe's slom whan
thasa incidenis occcurred and therefore nowitnesses o these
evenls could be produced . Further thase ewenls ook place
im tha back room where the ganeral public wowld not have
ATCA5s

20313 The Board of Ingueny heard evidance from Kim Phil-
Iips who testiied thal the Complainant repoded he second
and feunth incidents to him, and his testimony was congsisbent
with that of the Comgplainant, and therelore so far as il s
relevant by way of prompd complaint, the Board of Enguiry
finds the evidence of Kim Philips o be comoborative.

20314 On tha evidence presented to this Board of Enguiry
it iz clear that John Hermiz sexually harassed the Complan-
ant. As staled eadber the Board agrees with the view gx-
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pressed by Chairman Shime in e Bell and Korcrak, supra,
thal sexual harassmant can be a form of sex discrimination
prohibited by sacton 16 of The Code.

20315 This Board adopls the definition of saxual harass-
it usad in Tevesa Faye Cox and Debbip Cowelly, Jagbwile
Ine, and Super Greal Submaring and Good Eals and Jagit
Singh Gadhoke. (1982) 2 C.H.R R 609 (Ontaria) which is as
fofiorms:

“unimvited stiention of a saxal nature: |an] mplisd of
expressad promese of rewasd Bor complying wen a secually
criented requast or [an] impied or expressed theeat ol
repnisal. achual reprisal, or the oamal of opportunity for
rafusal o comply with & sexually-onanbad regquast ”

20316 Tha Complainant’s poasition was terminaled Decaussa
shia did nol comply with har amployes’s Sexualby-ofanbed
raquests, The Board finds thal thera was a Clear causal con-
rafCEon babwaen the ﬂnmndainan:‘s clisrressal and hir repec-
ing ol her amployer’'s Sooudl advances,

20317 Furthed, price 1o e Complainant’s lermination he
Respondent's hours wene reduced because sha did not com-
ply wilh Mt Gmphyer's Sioudl advances AlRhough the
arnount Ol busingss Deing conductsd had ncreased the
Complasnant's hours wene reduced, The Board cannol think
of B afemnative explanation for ked hours being reduced.

20318 The Board finds that the Respondent attempted 1o
exacl sewudl favouns from thie Complainant and her retusal
o provide such was the reason for reduction of hows of
work and then, ermination of her jok.

20319 The Board of Inquiry has no allematig bl 1D con-
clude that ihe Respondent brsached section 16 of The Sas-
katchawan Human Righls Code as he discnminaled agamst
the Complainant Decause of her Sex

20320 As o damages the Complainant suflered a loss of
WaNeS &5 8 resull of her hours Deing reduced. The Complain-
ant suflered a loss ol wages of approximately $85.00 per
week for five wesks of 342500,

20321 The Board of Inquiry has no hesitation in deciding
that this would be an approphasle case (o awand genedal
damages. Section 31(8) of The Code chearly states thal wherne
There & a willul or reckless contravention of the Act or whene
the person inpured by the contravention has suffered in re-
spect of feeling or salf respect as a result of the contravention,
the Board of inguiry may make an Ovder lor compensation,

20322 The Board of Inquiry finds the Respondent's conduct
constituted & wilful victation of The Code and the Complainant
has suffered a great deal in respect of hurt feeling and loss
of =elf respect as a result of the confravention,

20323 Factors which should be considarad in an award of
goendral damages i cases involving sexual harassment arg
st cud by Chairman Cumming in Rosanne Tovres v Ropaity
Kichenware Limited and Francesco Guerclo (1982) 3
C.H.R.A. 176 {Omtario),

20324 Thesa faciors are as lollows:

(il Tha nature al e harasement, was § worbal of was
it physical as wel7

i} The degree of aggressvensss and physcal contact
in the harassmeant,

i) The cngoing R,

v The frequensy al 1he harsssment;

ivi The age ol the wetm,

(vi} The vidnarabikhy of e victim,

fve] The peychological imgact of (he harassment upon
trg wactiom

20325 Wae have a situation where the victem was ninglgen
yiears of agae al the time of the incident. She was econgemically
vulnirable, She was subjected 1o an ongoing harassmieni
which was physscal, The harasement caused her sewea in.
jury 10 hir lealings and self esteam,

20326 The Board of Inquiry finds that these factors justity
an Order under Section 31 (8) of The Code.

THIS MATTER coming on for hearing the 15th day of April,
A.D. 1984, bedore a Board of Inguiry, efforts at seltlemeant
having faled, and the Minisier having direciad a lormal in-
quiry pursuant o Saction 20 of The Saskalchawan Human
Rights Code, in the presence of counsal for the Commission,
who also acted as counsel for the Complainant, wilh tha
Respondant not in attendance;

LIPON HEARING ihe evidence adduced by lha partes
and what was alleged by all parties on [he 15th day of Apil,
1884, and upon the hindings of 1he Badrd of Inguiry that tha
complain of Claudette Phillips (Auger] against John Harmiz
was wall founded and thal she was discominabed agains
on the basis of her 58x in relalion o her amployment as
allagad;

IT 5 HEREBY ORDERED AMD DECLARED ihat the
Raspondent pay to the Complainani, Claudetie Philips
(Auger), as compensation in respect of hurt feelings and
loss of sell-estesm, the sum of One Thousand Seven
Hundrad and Fifty (£1, 750.00) Doliars by torsarding the said
sum of One Thousand Seven Hundred and Filty ($1,750.00)
Dwllars on or before the 151 day of November, A.0. 1984 to
the officas of The Saskatchewan Human Rights Commission
al Bih Floor, Cantarbury Towers, 224 - 4th Avenue Soadh,
Saskaloon, Saskalchoewan, STE 55,

AMDIT IS FURTHER ORDERED that the Respondent pay
damages fos lost wages 1o tha Complainant, Claudette Phil-
lips (Auger), i the sum of Four Hundred and Twenty-Five
(3425.00) Dollars on o belore the 151 day of November, A.D.
1984,

DATED at the City of Saskatoon, in the Province of Sas-
kaichawan, (hes 26ih day of Seplamber, A 0. 1884,

Board of Inguiry
Randy Kim Kalzman
Chairparson

2452



ieog T oy N0 | L) P TSI CHC L S N R —— L — | Fied Y . oo PR g T N SR T——






